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1.

INTRODUCTION

1.1

Terms of Reference

1.1.1

This report was commissioned, on behalf of the Board, by the Chairman of the
Northern Ireland Housing Executive, so as to bring to a conclusion the situation
in relation to allegations of over-charging on planned maintenance contracts, let
following the introduction of partnering for planned works in 2008.

1.1.2

The terms of reference were to:

(1) Review the information received by the Board of NIHE on the
planned maintenance contracts leading to the revelation of
significant over-payments to four contractors.
(2) Confirm whether or not the information is accurate and
complete, or to add any additional relevant information.
(3) Assess whether the calculation of the estimated over-payment
is reasonable and robust.
(4) Assess whether the actions taken or planned are sufficient to
pursue the recovery of the monies.
(5) Consider whether management weaknesses led to this
situation.
(6) Make recommendations to deal with any inappropriate actions
or identified weaknesses.
1.2

Scope

1.2.1

Our investigation comprised:
 A comprehensive review of available documentation
 Interviews with key staff and Board members
 Establishing a detailed chronology of events
 Drawing conclusions
 Making recommendations.

1.2.2

Our review method has as its foundation the creation of a full chronology of
relevant events. A short version is included at Section 3 below, and a longer
one at Appendix 1.
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1.2.3

We should point out that Campbell Tickell is neither a legal firm, nor a forensic
accountancy. Rather, we are a general housing consultancy, with a strong
focus on management, strategy and governance, and a long record of
conducting investigations and inquiries for social landlords. For this
assignment, we were not reviewing individual project files, but the wider
governance and management context for the events in question.

1.2.4

In terms of ‘rules of evidence’, we operate for such assignments a ‘reasonable
person’ test, rather than the rules that we would apply for a statutory inquiry, or
work in producing evidence to a standard required for a court of law.

1.2.5

In view of the Housing Executive's on-going negotiations with contractors, we
have omitted certain detailed material from this report so as not to prejudice
these important and commercially sensitive negotiations. This means that as
regards our terms of reference, by agreement with the Housing Executive, the
written report can only partly fulfil the 4 th item.

1.2.6

For the same reason, we focused our interviews and document review within
the Housing Executive, and did not interview or seek evidence from the
contractors involved. Our focus was properly and rightly on the decisions and
management within the Housing Executive.

1.3

Thanks

1.3.1

We would like to thank the Board members and staff of the Housing Executive
with whom we dealt for their courtesy and patience in dealing with our
numerous requests for information and clarification, and for all the assistance
they afforded us.

1.4

Observations

1.4.1

As with any such review, the investigators have the immeasurable benefit of
hindsight, which was not available to the protagonists at the time decisions
were made. In our various judgements, we have sought to take this into
account.

1.4.2

We should also point out that the events in question took place over an
extended period of time, within the context of a large and complex
organisation. Many records and documents were available to us, while others
were not. Some of the important protagonists have left the Housing Executive,
and were not available for interview.

1.4.3

Unavoidably, there will be instances where we may have overlooked some
particular minute or paragraph in a longer document, and for this reason we
issued a draft of this report to the Housing Executive for comments on points of
fact, and have made various changes in response to comments made.
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1.4.4

The recollections and interpretations of our interviewees were not always the
same, and we have exercised our judgement in forming conclusions. Wherever
possible, we have directed our comments at the organisation rather than at
individuals. We consider the events described in here broadly as a wider
organisational or systemic failure rather than the fault of particular individuals
to be named and shamed.

1.4.5

Our terms of reference did not include making recommendations as regarding
the position of individuals, and we have not done so. It is in the first instance a
matter for the Board of the Housing Executive to consider whether any
individuals should be held accountable for actions taken (or not taken). Clearly
too, the positive contribution of others may need to be recognised.

1.4.6

In this report, the reader will find elements of repetition, where the same
ground is covered from a different angle, and to answer a different question.
We make no apology for this, and hope that in practice, it will make the story
easier to follow, and for the key themes to emerge.

1.5

The Appendices

1.5.1

To assist readers in decoding this report, the Appendices include a short guide
to the abbreviations used. As noted at para 1.2.2 above, the Appendices also
include a longer chronology.

1.6

Disclaimer

1.6.1

Campbell Tickell has taken all reasonable care and skill in producing this
report, and has reviewed a great number of documents in doing so. We have
necessarily relied on the documents and information provided to us by the
Housing Executive and the people we have interviewed, and have formed our
own judgments and opinions based on these.

1.6.2

Certain documents and emails we requested were not provided to us. We
accept that this is because they could not be found, rather than for any other
reason.

1.6.3

We do not accept any liability to third parties for any errors or omissions in this
report, which we have produced in good faith, acting diligently and
independently, and for the benefit and use of the Housing Executive.
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FINDINGS

Our findings are set out in this chapter, under our objectives as set by the terms of
reference. As with any such investigation, we have the benefit of hindsight, which was not
available to the protagonists at the time, and we acknowledge this. We start with headline
findings – a single page summary of what is itself a longer summary of the report.
2.1
2.1.1

The one page version

2.1.2

Over-charging has previously been estimated at some £18m, but we estimate the
real sum to be smaller, within a range of £9m-£13m - still a substantial amount.

2.1.3

The prime cause of the over-charging was the poor planning, preparation,
implementation and controls by the Board and management of the Housing
Executive of a new form of ‘partnering’ or ‘Egan’ building contract known as NEC3.
A mistaken decision was taken not to implement an important provision of NEC3,
namely the on-going requirement to ‘re-measure’ the work undertaken by
contractors (or adequately to check re-measurement carried out by the
contractors). This opened the way to subsequent over or indeed under-charging.

2.1.4

2.1.5

Various shortcomings in management and governance within the Housing
Executive have led to a situation where there has been substantial over-charging
by contractors on planned maintenance contracts.

These problems were exacerbated by:
 Lack of understanding within the Housing Executive and contractors of the
fundamental culture change needed to create a true partnering approach;


A lack of meaningful management information within the Housing Executive to
allow monitoring, oversight and comparative performance management;



A well-attested organisational culture with strong negative aspects, creating
distrust and antagonism between different elements of the Housing Executive;



A cost-saving programme resulting in the departure of the skilled and
experienced staff who would have been needed to make NEC3 work;



A fragmented and inadequate framework for control and assurance;



Incomplete information being passed up the hierarchy and ultimately to the
Board and Audit Committee, meaning that they could not exercise effective
oversight and challenge of the situation.

2.1.6

The current situation appears to be improved, but not yet fully satisfactory, with
over-charging still possible in some instances.

2.1.7

Fully to remedy the situation, a wide-ranging and purposeful programme of change
and transformation is required to:


Resolve current disputes and negotiation with the contractors about restitution
on past over-charging;



Bear down further on the possibility of over-charging on on-going contracts;



Ensure that the remainder of planned maintenance contracts can proceed;



Create the robust and streamlined management, business assurance and
control systems to make best use of NEC3 on future contracts;



Robustly address issues of governance and organisational culture identified;



Identify any other areas of activity within the Housing Executive which may
have been subject to similar problems and deal with those problems.
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Terms of reference objectives 1 and 2 (combined)
Review the information received by the Board of NIHE on the planned
maintenance contracts leading to the revelation of significant overpayments to four contractors.
Confirm whether or not the information is accurate and complete, or to
add any additional relevant information.

2.2.1

The Board (this term being used to encompass its Audit Committee) was
originally kept well informed of the progress the Housing Executive was making
in introducing the NEC3 ‘Egan type’ contracts and the early reporting focused
on the significant cost and other benefits to the organisation. [See for instance
paras 7.4.2 and 7.4.3]

2.2.2

However, when the Board sought further information and assurance on key
elements of the new arrangements (such as training for staff in managing the
new contracts, the retention of technical skills and the ‘financial efficiencies’ of
the contracts) this does not appear to have been provided. [Para 11.4.2]

2.2.3

We have been told that reviews commissioned from Deloitte in around 2003
and 2005 gave the Board assurance on the organisation's preparedness for
'partnering'. Staff were not able to locate the reports for our review.

2.2.4

We have also been told about an antagonistic and mistrustful relationship
during the period in question between the Board and some senior staff. Clearly
this would not have been conducive to good governance and effective
oversight. [Para 11.5.3]

2.2.5

Audit Committee members commented on the length of time that staff took to
respond to Committee requests and on what appeared, in some instances, to
be a resistance to complying with its directives.

2.2.6

When, in late 2009, Audit Committee correctly became concerned that the risks
and controls surrounding the management of the contracts were not as well
understood as they needed to be, the independent review it requested did not
happen. [Paras 11.4.5 to 11.4.12]

2.2.7

The review, which was to assess three elements - risks, controls and value for
money - was discussed and scoped by management over a period of six
months. In June 2010, Audit Committee was told that a business case for the
independent review was with the Department for Social Development ('DSD')
for approval. In July it was reported to the CE’s Business Committee (‘CXBC’)
that DSD had not approved the necessary funding for an external consultant to
be commissioned. CXBC discussed carrying out an internal review but the
matter does not appear to have been progressed. [Paras 11.4.11 to 11.4.12]

2.2.8

DSD carried out its own review of Housing Executive procurement at the end of
2010. Although the review was of a different nature from that requested by the
Audit Committee, it confirmed the Committee's concern - of a year earlier - that
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there was a lack of understanding of contract types and poor management. The
Housing Executive then initiated a 'Procurement and Contract Management'
project to take forward the recommendations of the DSD review. [Para 11.4.13]
2.2.9

Had the matter been seen as urgent or serious (as it should), this work would
have been given far higher priority, and ‘a way would have been found’ to carry
out the review, whether internally or externally. We consider that the initial six
month delay followed by failure to progress this piece of work is an important
element of omission in this story.

2.2.10

Our review confirms the findings of the Housing Executive's 2012 Internal Audit
review that the wording of five scheme inspection reports was changed to
remove reference to ‘the potential for overpayment to the contractor’ before the
reports were included within the ‘Scheme Inspection Quarterly Report’ to the
Audit Committee in June 2010. The covering paper did, however, report that
management was ‘…currently addressing a range of issues that have emerged
from [scheme inspection reports] around both quality and costs and payments’
and it summarised the action being taken. [Paras 11.1.12 to 11.1.18]

2.2.11

Although management was taking action to address the concerns about the
potential for over-payment, the amended wording meant that the seriousness of
the concern was not conveyed to Audit Committee at that time. Our view is that
the seriousness was not fully appreciated at that time by management. [Para
11.1.18]

2.2.12

Although we do not necessarily suggest any impropriety, we consider that the
amendment of the reports was a significant error of judgement, and meant that
the Audit Committee could not exercise the necessary oversight.

2.2.13

The decision to amend the wording was taken at Assistant Director level and
we have been told that the reference in the original scheme inspection reports
to 'potential for overpayment', and its removal from the final reports, was not
known at that time to senior management. Whether or not the wording of the
original scheme inspection reports was known, we consider it unlikely that the
concerns of the Scheme Inspection Unit, and the measures being taken to
address them, were not known at Director level from early 2010. They were
certainly known from September 2010. [Paras 11.1.32 to 11.1.37]

2.2.14

We should note that the matter of the amended wording was subject to a
externally conducted disciplinary investigation, which did not recommend action
against any individuals. This report was not part of the evidence base for our
review, given its confidential and personal nature. [Para 11.1.19]

2.2.15

Leaving aside the modified reports, the format of the regular ‘Scheme
Inspection Quarterly Report’ was not well designed to give Audit Committee
assurance that common issues or trends were being identified and diagnosed
and that effective remedial action was being taken and monitored. The report
included a set of reports on individual schemes and a covering paper which
invited Committee to review ‘…the conclusions and recommendations
contained in the individual reports’.
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2.2.16

We note that during the period in which the concerns about potential overcharging by planned maintenance contractors emerged, the Board and Audit
Committee had a heavy workload, overseeing a number of special
investigations. Meeting agendas were lengthy during this period despite both
the Board and Audit Committee holding additional meetings.

2.2.17

We also note that it was not always clear to us that the internal audit function
had a ‘direct line’ to the Audit Committee to ensure its independence. [See for
instance para 11.4.3]

2.3

Terms of reference objective 3
Assess whether the calculation of the estimated over-payment is
reasonable and robust.

2.3.1

A 'broad brush' estimate of £18m was reported to the Board in May as the
organisation's 'financial exposure to overcharging by contractors'. In reporting
the estimate, the Chief Executive noted that the figure was in need of
refinement 'as more evidence is generated'. Our view is that the £18m figure is
not a robust estimate because it was based on extrapolations from a small and
unrepresentative sample. [Section 10.1]

2.3.2

The work by Moore MacDonald and internal reviews establish conclusive
evidence of over-charging, although it is not possible to quantify the level
without an inspection of a much higher proportion of properties. There may also
have been undercharging in certain instances. [Section 10.1]

2.3.3

This report has focused primarily on kitchen replacements, and we consider
that the extent of over-charging was likely to be less for the other contracts,
given the nature of the work involved. [Para 13.4.1]

2.3.4

Our work and subsequent other reviews, taken together, suggest that the true
figure is somewhat less than £18m, most likely falling within the range £9.5m to
£12.9m, still of course a substantial sum. This figure takes into account the
benchmark costs of similar projects by social landlords elsewhere in GB; it also
takes account of Compensation Events that contractors did not register due to
the perceived set-off operation of the contract. As with the £18m figure, it is not
a definitive figure, but we consider it is a better informed estimate. [Para 10.1.9]

2.3.5

We do not believe that it is desirable, or indeed possible without very
considerable expense and physical disruption to properties and tenants, to
ascertain a more precise figure than the range we have suggested. [Para
10.4.5]
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Terms of reference objective 4
Assess whether the actions taken or planned are sufficient to pursue the
recovery of the monies.

2.4.1

We have found no evidence of fraud or corruption, and the Housing Executive
has been credibly advised by others that there is no current prospect of
success in any proposed action along these lines. We see no merit in pursuing
this avenue unless material new evidence emerges.

2.4.2

We note that the Housing Executive has been advised against any plan to
exclude the four contractors from bidding for future contracts, and this advice
concurs with our own understanding of the statutory framework in place. [Para
14.4.2]

2.4.3

We concur that the current strategy of negotiating a settlement with contractors
is – pragmatically – the best available. [Section 14.4]

2.5

Terms of reference objective 5
Consider whether management weaknesses led to this situation.

2.5.1

2.5.2

2.5.3

2.5.4

Was there management weakness?
There can be no doubt that various errors by management over the period in
question were a major factor in creating this situation. We consider that the
situation – at its simplest - has a single originating cause, compounded by a
considerable number of contributory factors – of commission and omission.
What was the prime cause of the over-charging?
This prime cause was the decision not to re-measure (or adequately to check
that re-measurement was being carried out by contractors) as the work to each
property was completed and included in the next Payment Request, in
accordance with the provisions of the NEC3 form of contract. That was
exacerbated by inadequate preparation, monitoring/evaluation, controls,
reporting and resourcing. [Chapter 9]
The main reason for the over-charging was thus the inadequate management
and incorrect use of the NEC3 form of contract for planned maintenance. Had
the Housing Executive ensured verifiable re-measurement of quantities for
each property as provided in NEC3, over-charging would not have been
possible on any scale.
Was it right to move to NEC3?
The decision to move to partnering for planned maintenance contracts was
consistent with the UK government’s policy at the time, and other programmes
within the Housing Executive had already transferred. The impetus for
partnering was thus a response to central government policy. [Section 5.1]
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The NEC3 contract is not inherently unsuited to this type of work, and has been
used successfully for similar programmes elsewhere in the UK. We have no
criticism of the decision to use NEC3, but rather of how it was implemented.
[Para 5.1.7]
Preparation and overall approach to NEC3
In our opinion, there was a lack of understanding of the implications of moving
to the NEC3 form of contract for this type of work, and the way in which the
contract should be used for it. [Section 4.4]

2.5.7

Neither the Housing Executive nor the contractors concerned had the skills and
experience needed to apply Egan principles effectively, and there was
insufficient preparation and training. [Sections 5.3 to 5.6]

2.5.8

The introduction of NEC3 contracts should have been seen as a major change
in working culture and behaviours, and not just as one more administrative or
procedural change for implementation. [Section 7.5]

2.5.9

We have been told that the then Director of Housing & Regeneration was keen
to minimise on-costs of the Design & Property Services function and that this
imperative militated against critical evaluation of the risks of the significant
reduction in technical staff numbers that accompanied the introduction of the
new type of contract. As stated at para 1.4.4 above, our focus is more on
systemic factors than on the role of individuals. [Para 5.4.5]

2.5.10

A higher risk strategy was adopted, in converting all planned maintenance
contracts in all Areas to NEC/partnering, rather than a pilot in one Area with
progressive roll-out and knowledge-sharing based on experience gained. [Para
5.5.3]

2.5.11

There was a naivety on the part of management as to the likely behaviour of
contractors, even in a partnering context. In the event, the Housing Executive
and the contractors did not work in the spirit of ‘mutual trust and cooperation’
required by the NEC contract, in contrast to the more traditional JCT contract
with which both sides were familiar. [Para 9.1.7]

2.5.12

There was not adequate benchmarking nor meaningful sharing of experience,
learning and good practice:

2.5.13



from elsewhere in the Executive;



from organisations that had used this contract for similar work elsewhere in
the UK (beyond the early visits to local authorities in England);



perhaps most surprisingly between the five Areas; and



with and between the contractors. [Sections 8.12 and 8.13]

In our view, each one of these elements would have been an important part of
creating and maintaining the necessary shared culture between the Executive
and the contractors for the effective use of NEC3.
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In what specific ways was NEC3 not properly used?
The original quantities upon which Project Price Lists ('PPLs': a list of prepriced items that constitute the extent of the works needed to deliver the
product) were based were in most cases over-generous, and many also
included contingencies, as a result of using quantities prepared for JCT
contracts. The PPLs appear to have been set this way to minimise contractors’
claims and cost over-runs. However, unlike JCT, under NEC3, there is not the
possibility of going back for a reconciliation at final account stage, hence this
approach was not right for NEC3. This situation was exacerbated when
contractors took over responsibility for quantification. [Sections 8.2 and 8.3]

2.5.15

Although the NEC3 contract requires re-measurement at each (monthly)
payment date, a decision was taken not to do this, or to check adequately the
re-measurement carried out by contractors. This was a key decision in creating
the situation under review. [Sections 7.2 and 8.6]

2.5.16

Although in 2010 concerns were expressed about potential for over-charging,
contractors were given responsibility for quantifying their own work by the
Housing Executive, which compounded the weakness referred to. [Section 8.3]

2.5.17

When contractors assumed responsibility for quantifying their own work, no
measures were put in place to check what changes this was having on costs.
Our investigations have identified that the adjusted average works costs for
kitchens increased by 19% between 2008/09 and 2010/11, despite claims that
savings had been made. [Section 8.3]

2.5.18

NEC3 requires a different focus for client contract management, not ‘hands off’.
It requires a more interventionist approach to client project management, but
the new contractual arrangements were introduced at the same time as the
number of appropriately skilled and trained technical staff and consultant
support were reduced. As a result, appropriate staff resources were not
available where needed, and with adequately skilled and trained staff. [Sections
5.4 and 7.3]

2.5.19

We do not necessarily conclude that the programme overall was underresourced, but that available resources were not appropriate, or at least well
deployed. [Sections 5.4 and 7.3]

2.5.20

2.5.21

Control assurance
The complexity and fragmentation of the Housing Executive’s various
mechanisms for audit, control and assurance created an overall system
weakness of cost control. We found for instance that several interviewees were
unclear as to the distinction between the respective roles of Internal Audit and
Corporate Assurance. [Section 13.2]
We note that in 2010, the Scheme Inspection Unit (now part of the Corporate
Assurance Unit) reported into the Design & Property Services directorate, and
was thus potentially checking on its own divisional colleagues and indeed its
own management. [Para 11.1.1]
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2.5.22

Despite a four-stage system of pre-contract approvals, there was no effective
investigation of quantities in PPLs. [Section 8.2]

2.5.23

Again, despite the four-stage approval process before contracts were let,
arrangements for monitoring the value for money, progress and delivery of
contracts were inadequate from the start. [Section 6.2]

2.5.24

There were inadequate arrangements for the inspection, re-measurement and
sign-off of individual properties within schemes, which allowed contractors to
claim for work that may not have been carried out. [Section 7.2]

2.5.25

Clerks of Works were not necessarily inspecting all schemes, and were in any
case focused on quality rather than quantities. [Section 8.7]

2.5.26

We have been told, although have not seen, that there was a robust, externally
validated, risk map at the time the new contracts were introduced. We conclude
from its absence in the evidence trail that this was not updated or used as a
tool by management.

2.5.27

Organisational culture
We consider that the organisational culture of the Housing Executive during the
time of the events in question was a significant contributory factor to the events.

2.5.28

Our interviews led us to conclude that the organisational culture within the
Housing Executive at the time created low morale and disempowerment, with
responsibility for decisions being seen to be ‘elsewhere’. Front line staff found
themselves implementing decisions handed down from on high, even though
they saw negative consequences. [Section 8.14]

2.5.29

Many of the staff we met considered themselves to be (or to have been)
stressed and overworked, and that they had not had access to the resources
they needed during the period in question. [Section 8.14]

2.5.30

We have also gained the impression of an organisation where those at
supporting levels in the hierarchy spent much time and effort in analysing the
perceived organisational politics of the top team, and interpreting where power
and influence lay at any one time.

2.5.31

We have also been told by several interviewees about a pervasive culture of
‘no bad news’ in which at every level, staff and executives were reluctant to
refer problems up the hierarchy. Instances of this are apparent in our report.
[Section 11.5]

2.5.32

Although not necessarily the case now, it is apparent that there were strong
tensions between divisions in the period to 2011, with disregard/antagonism
between local operational staff and central audit and inspection teams.

2.5.33

We have also referred at para 2.2.4 above to a perceived culture of mistrust
and antagonism as between the Board and certain members of the executive
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team then in place. This situation at the higher levels of an organisation will
always tend to influence behaviour and culture at other levels.
2.5.34

We have been told also that the imperative for the Housing Executive to spend
available cash in a timely way (rather than lose it) was seen by many a stronger
organisational priority than any need for hard-nosed cost control. [Para 6.2.6]

2.6

Terms of reference objective 6
Make recommendations to deal with any inappropriate actions or
identified weaknesses.

2.6.1

2.6.2

The Board of the Housing Executive is invited to consider and receive this
report, and to agree that an Action Plan should be produced to consider and
implement its recommendations. We note that action to bring about
improvement in some of these areas is already in hand.
Governance
Review the skills and experience of members of the Board and Audit
Committee against an agreed skills matrix, and ensure that they are
commensurate with the range, scale and complexity of the various activities
undertaken by the Housing Executive.

2.6.3

Review the functioning and remit of the Audit Committee, and the reporting
lines to it, and ensure that the Committee has the necessary authority,
autonomy and integrity.

2.6.4

Conduct a thorough one-off review of the format and content of reports to the
Board and Audit Committee, to ensure that these are concise, informative and
identify emerging issues in a timely way.

2.6.5

2.6.6

2.6.7

2.6.8

Organisational culture
Undertake an exercise to understand and map the organisational culture of the
Housing Executive, and take further purposeful and transformational action to
tackle negative aspects identified.
Ensure that the whistle-blowing policy and other ways for staff to raise concerns
with management are widely understood and respected by staff at all levels in
the Housing Executive.
The Scheme Development Process
Establish a User Group of front line staff, middle and senior management to
oversee an urgent and thorough review of the content of the Scheme
Development Process (‘SDP’) in order to ensure that it is up to date; consistent
with best practice on site; pragmatic; and consistent with NEC3 contract terms.
We understand that this matter is already in hand.
Implement the findings of that review without delay, ensuring that there is no
unnecessary variation as between areas/regions of the Housing Executive.
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2.6.9

Through regular involvement of the User Group, ensure that the SDP is kept up
to date, reflecting experience on site, changes to practice, contract terms, etc.

2.6.10

Establish a Help Desk to provide on-going support to front line staff and to
share good practice.

2.6.11

Through revised responsibilities for control assurance, ensure that standards,
policies and procedures are enforced.

2.6.12

Consider the feasibility of introducing hand-held, direct, electronic data capture
systems for front line staff.

2.6.13

Control assurance
Review audit and other control assurance systems, to address their current
duplication and fragmentation, and with the stated goal of creating a more
unified and streamlined system.

2.6.14

Review management reporting to ensure that its purpose is well-defined and
that reports are fit for purpose.

2.6.15

Take steps to foster a culture of support (to front line staff, Regional and central
management) rather than negativity in audit and inspection activities.

2.6.16

Establish a system of benchmarking of performance and cost information –
both between Regions and between the Housing Executive and peer
organisations across the UK.

2.6.17

Establish a clear escalation process for issues or concerns arising from front
line staff to Area/Region to management and Board/Audit Committee.

2.6.18

2.6.19

2.6.20

Procurement and recovery
As noted above, we do not comment in detail in this report on the handling of
current negotiations with contractors concerning recovery, nor about future
procurement exercises.
Other
On the basis that the problems identified in this report appear to be systemic to
the organisation, systematically and swiftly review other activities where similar
problems might be manifest, and take any necessary action to deal with them.
Introduce a clear and comprehensive organisation-wide policy for retention and
storage of paper/electronic documents, and ensure its swift implementation.

October 2013
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3.

CONTEXT: SUMMARY OF EVENTS

3.1

Chronology of key events

3.1.1

We include here a brief chronology of events, from Sir John Egan's 1998
‘Rethinking Construction’ report to the Comptroller and Auditor General's July
2013 report on the Housing Executive's 2012-13 accounts.

3.1.2

A more detailed chronology of events is at Appendix 1. A glossary of terms,
acronyms and abbreviations is at Appendix 2.

3.1.3

We have emboldened the text of events we consider to be of particular
significance.

Pre-2006
HM Treasury launches ‘Achieving Excellence in Construction’. NIHE sets up a working
group to review how the same principles ‘…can be adopted by NIHE to improve its own
performance’. NIHE lets its first 'Egan' contracts.
1998

Sir John Egan publishes ‘Rethinking Construction’ .

1999

HM Treasury launches ‘Achieving Excellence in Construction (AEC)’ .

2000

Board approves recommendation to adopt AEC principles. NIHE lets its
first Egan pilot projects.

2001

First three ‘Egan’ contracts awarded - for major heating works.

2002

‘Achieving Excellence for Northern Ireland’ is launched. Internal Audit
commissions work from Deloitte on the Egan pilot projects.

2003

Response maintenance contracts start to be awarded using AEC
principles. 34 are awarded between 2003 and 2007.
2006

Board approves RR/ECM procurement procedures. The NEC3 form of contract is
selected. Expressions of interest are invited. A review of Area staffing is discussed.
Apr 06

Board approves procurement of Revenue Replacement (RR) and External
Cyclical Maintenance (ECM) works using AEC principles.

Aug 06

Efficiency Unit to review Area structures, taking account of 'Egan'.

Oct 06

OJEU notice invites expressions of interest in RR/ECM works.

Nov 06

Progress is reported in developing RR/ECM programme management
arrangements, procedures, specification and training.

October 2013
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2007
RR/ECM contractor selection and assessment criteria agreed. A review of the technical
services function - the ‘Technical Services Review (TSR)’ - begins. 13 tenders received
for RR/ECM works. CXBC approves RR/ECM contract award.
2 Jan 07

CXBC approves criteria for RR/ECM contractor selection.

26 Mar 07

CXBC approves a fundamental review of technical services function.

30 Apr 07

Tender documentation sent to 13 pre-qualified organisations.

21 May 07
May-Jun 07
5 Jul 07
30 Jul 07
10 Dec 07

CXBC considers a report on AEC implementation. An externally validated
risk register has been introduced for the RR/ECM contracts.
Half-day RR/ECM training seminars held for Area staff.
13 tenders returned for RR/ECM contracts.
CXBC approves a programme of visits to various 'Beacon' authorities in
England as part of the TSR ‘…to note areas of best practice’.
CXBC approves the award of RR/ECM contracts.
2008

Contract management training. Five RR/ECM contracts awarded to four contractors.
Enabling workshops for Area and Inspectorate staff and contractors. CXBC approves
contractor survey/design pilot. Board approves loss of 120 technical services posts.
Jan 08

Training for Area and HQ staff in NEC3 contract management.

28 Jan 08

Five RR/ECM contracts awarded to PK Murphy (Belfast and West Areas),
Dixons (North East), Mascott (South East) and Bann (South).

27 Feb 08

Board considers the recommendations of the TSR.

Feb 08

Half-day training events for Area staff in contract management roles.

Mar 08

Training events for Area and Inspectorate staff with HQ Project Team.
‘Enabling Workshops’ for Area teams and Contractors. ‘Enabling
meetings’ for each contractor with APM and Inspectorate staff.

May 08

RR/ECM Scheme Delivery Process issued to Technical staff.

1 Sep 08
24 Sep 08

October 2013

CXBC considers a one-scheme pilot of contractor survey/design.
Board approves TSR recommendations involving reduction of 120
posts
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2009
TSR staff reductions fully implemented. A further review of technical services staff is
approved. Board requests a report on the financial efficiencies of Egan (but it is not
apparent that a report is received). Following an audit of project management in Belfast,
it is reported to Audit Committee that ‘Programme Managers appeared to apply a lighter
touch than prescribed’.
Jan 09
end Mar 09
3 Mar 09

Design & Property Services Division restructured.
Contract for ‘Revenue Panel Consultants’ terminates.
Audit Committee questions scrutiny of AEC schemes and is
informed: ‘…less scrutiny…more responsibility placed on the
contractor’.

25 Mar 09

Board informed that Egan-type contracts are saving the Housing
Executive £4.8m from efficiencies in the ‘letting, administration and
management of contracts’. Board requests ‘a report on the financial
efficiencies of Egan contracts’.

28 May 09

Property Services Management (PSM) meeting. The Belfast Area PSM
reports that the 'Egan Contract Audit' has given only Limited assurance to
two of the audit objectives. Seminars to be held in each Area ‘...to reconfirm roles, responsibilities and relationships with regard to AEC
Kitchen and ECM contracts’

8 Jun 09

CXBC withdraws a paper headed 'Achieving Excellence in
Construction - Kitchens' from the June Audit Committee whilst
Internal Audit reviews the wording.
Note: This would appear to be the Belfast 'Egan Contract Audit' discussed
at the May PSM meeting and reported to Audit Committee in Oct 2009.

22 Jun 09
Jul 09
27 Aug 09

CXBC continues to discuss the 'AEC - Kitchens Replacement' audit.
Approval is given to a half-day review meeting with the four contractors.
Implementation of TSR recommendations now complete. A further,
‘desktop’, review of technical staffing (TSR2) to be undertaken.
A refresher course to be arranged on Scheme Delivery Process. HQ staff
‘..to spend a day in each Area to discuss the whole Scheme Delivery
process.’

1 Oct 09

PSM meeting. Reported that a meeting held with contractors ‘to discuss
…a works assembly process and unit rates for jobs.’

7 Oct 09

'Project Management - AEC Kitchen Replacement - Belfast' audit report is
considered by Audit Committee.
Audit Manager reports that ‘while various checks and balances are in
place for this type of work Programme Managers appeared to apply a
lighter touch than prescribed.’

October 2013
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2010
Audit Committee approves the commissioning of an ‘overarching review’ of AEC
contracts (but it doesn't happen). Inspection of five schemes in January to March
leads SIU to be concerned about the potential for over-payment. A reference to ‘potential
for overpayment’ is removed from the five scheme inspection reports before submission
to Audit Committee. Audit Committee is advised only that ‘a range of issues…have
emerged [from scheme inspection] around both quality and costs and payments’.
Measures are introduced to staff and contractors to address the issues raised by scheme
inspection. PK Murphy writes expressing concern at the changes. It is reported that DSD
has not approved the Audit Committee's request for an external review of AEC contract
risks and controls. CXBC discusses an internal review but it does not appear to be
progressed.
Jan 10

13 Jan 10

Inspection of a scheme in SE Area, leads SIU to be ‘concerned at the
potential for overpayment to the contractor where specified work has
not been carried out’.
Audit Committee continues to discuss issues raised by the Belfast
audit. The minutes record ‘...the Audit Committee’s emerging view
that the risks and controls surrounding the management of AEC
contracts may not be as fully understood organisation-wide as is
necessary; also that the levels and types of risks associated with
AEC contracts require further scrutiny and transparency.’ A review
of AEC contracts is agreed.

Feb 10

Inspection of schemes in Belfast and West raise similar SIU concerns.

4 Feb 10

Meeting between SIU, Assistant Director (Policy & Standards),
Assistant Director (Operations) and Assistant Director H&R. The
then Scheme Inspection Officer later reports that the meeting
discussed ‘…cost concerns where work was allowed for but not
carried out’.

15 Feb 10

CXBC notes that Internal Audit is preparing terms of reference for the
‘audit of AEC contracts’ requested by Audit Committee. The three
elements of the review are: value for money, risk assessment, controls.

24 Feb 10

Board notes that a review of AEC risks and controls is to be carried
out.

Mar 10

Inspection of schemes in South and NE raise similar SIU concerns.

3 Mar 10

Audit Committee notes AEC review terms of reference being prepared.

18 Mar 10

DPS Management Team meeting. It is reported that four scheme
inspection reports in preparation will potentially be classified as Limited
because of ‘non compliance with the specification etc’.

31 Mar 10

Board approves proposals that include a (further) reduction of 24 technical
staff and the redeployment of 17 administrative staff.

October 2013
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Apr 10

Scheme Inspection Reports prepared by SIU for the five inspections
carried out in January, February and March.

1 Apr 10

PSM meeting. It is reported that SIU will be doing a road show to the
Areas and contractors.

12 Apr 10

CXBC approves contractors providing the ‘pre-contract’ work for a
payment per dwelling of £100 for ECM schemes and £200 for RR
(kitchen) schemes. It is proposed to review after a 6 month pilot.

14 Apr 10

Audit Committee discusses arrangements for the ‘AEC review’.

23 Apr 10

PSM West Area emails Assistant Director (Operations): ‘…we looked at
checklists for CoWs to possibly use on site in every Area. Majority
decision from group to take Audit's checklist and cut it down to basics’.

26 May 10

9 Jun 10

Assistant Director (Operations) creates a ‘template’ for one Scheme
Inspection Report that includes removing the sentence that refers to
‘potential for overpayment’. Template then used by SIU to prepare the
final reports for the five scheme inspections carried out in January to
March.
Area Project Managers (APMs) meeting. Checklist issued ‘…for
immediate implementation’.

16 Jun 10

Audit Committee receives ‘Scheme Inspection Quarterly Report’ for
January to March 2010, including the five amended reports. Director
DPS's covering report says: ‘DPS are currently addressing a range of
issues that have emerged from these around both quality and costs and
payments’. Separately, it is reported that the business case for the AEC
review is still with DSD for approval.

30 Jun 10

Scheme Inspection Manager emails his manager, Assistant Director
(Policy & Standards), noting his concerns about ‘…the inaccuracy of
Project Price Lists and the lack of adjustment’

19 Jun 10

CXBC notes that ‘DSD had not approved the proposed consultancy
appointment.’ It is agreed to carry out an internal review instead.

11 Aug 10

Scheme Inspection gives a presentation to Area staff under the heading
‘Quality/Cost Concerns’. The slides note ‘Risk of overpayment’.

26 Aug 10

P K Murphy Belfast Area Manager emails Assistant Director (Operations),
Assistant Director (Policy & Standards) and Assistant Director H&R noting
concerns and that ‘The complete ethos of a partnership contract appears
to have been lost in the past 6 months.’

21 Sep 10

Assistant Director (Operations) emails Director DPS, forwarding briefing
notes prepared by Scheme Inspection Manager that refer to ‘risk of overpayment’.

October 2013
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12 Oct 10

Scheme Inspection Manager writes to Assistant Directors (Operations)
and (Policy & Standards) noting ‘…differences between the PPL and what
we were finding on site’.

19 Oct 10

Meeting between Director DPS, Assistant Director (Policy & Standards)
and Scheme Inspection Manager. This appears to be the first point at
which Director DPS plays a direct part in addressing the concerns raised
by Scheme Inspection.

25 Oct 10

Assistant Director (Policy & Standards) sends Director DPS a draft
guidance document for Area staff.

15 Nov

Programme of road shows to each Area and each contractor begins.

25 Nov 10 Director DPS presents an ‘Improvement Plan’ to PSMs.
Dec 10

The Chief Executive retires. Director DPS to act as Director Corporate
Services/DCE. Director DPS post to be filled on an acting basis.

1 Dec 10

Audit Committee notes the ‘Improvement Plan’ for RR/ECM contracts.

Dec 10

DSD's ‘Gateway style Health Check Review’ of NIHE's Egan contracts
finds a lack of understanding of contract types and poor management.
2011

Board responds to the findings of the DSD Procurement Health Check, including that
NIHE ‘had not fully understood’ Egan. The Head of Corporate Assurance, heading the
new CAU, reports concerns reported to her by the former Scheme Inspection Officer
about potential over-payment and about Scheme Inspection reports being amended to
remove reference to potential over-payment.
She writes that SIU/CAU has identified potential over-charging of £513,000 across five
schemes. ISG convenes to agree action. Design & Property Services makes its own
calculation and concludes that there has been an underpayment of £4,641. Internal Audit
is asked to reconcile the two different calculations and come to a position.
26 Jan 11

Board meeting. Director DPS to act as Director H&R/DCE.

27 Jan 11

PSM meeting. It is reported that ‘…the Egan Improvement Plan had been
written into the AEC Delivery process’.

9 Feb 11

Board considers DSD report, noting. ‘…the report indicated that the
Housing Executive…had not fully understood the Egan…contracts
concept and that these contracts must be fundamentally reviewed.’

13 Apr 11

Reported that Director DPS appointed CE, effective 1 September.

28 Apr 11

PSM meeting. Training in NEC ‘contract awareness’ discussed.

October 2013
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24 May 11

Monthly Performance Meeting with PK Murphy in Belfast. PK Murphy
raises a number of outstanding issues. The minutes record‘…PK
Murphy's view that the NIHE did not have enough resources to carry
out the procedures as required by Audit and comply with the
conditions of contract.’

Jun 11

Head of Corporate Assurance appointed to head up - from September 11
- a new Corporate Assurance Unit (CAU) including SIU.

1 Sep 11
29 Sep 11

Director DPS now CE. CAU now up and running.
Head of Corporate Assurance writes to the Director of Corporate
Services/DCE under the heading ‘Accuracies of payments to EGAN
contractors’. It reports that scheme inspections carried out in
January to March 2010 had raised concerns about potential over
payment to contractors. As a result, during 2010, SIU had carried out an
exercise that had identified potential over-charging of £513,000 (21%)
across five schemes.
She writes: ‘The inspection findings on quality and cost were reported by
[Scheme Inspection Officer] and [Scheme Inspection Manager] to
[Assistant Director (Operations)] who after reviewing modified the report to
both reduce the impact of the quality findings and remove all reference to
over-charging submitted it to Audit Committee.’

3 Oct 11

Director of Corporate Services/DCE forwards the Head of Corporate
Assurance's memo to the acting Director DPS, copying a number of
senior staff including the newly appointed Chief Executive.

5 Oct 11

Acting Director DPS reports to Audit Committee ‘...that she was examining
reports that a number of scheme overpayments were not reported in a
recent Scheme Audit.’ Audit Committees asks for a full report to Board
and December AC meeting.

6 Oct 11

Investigation Strategy Group (ISG) convened to consider how to handle
the 29 September memo. Acting Director DPS to conduct an initial
investigation.

19 Oct 11

ISG meeting. Head of Corporate Assurance to prepare a chronology of
events. Acting Director DPS to complete her review of the SIU figures
included in the 29 September memo.

9 Nov 11

Board notes the cases being considered by ISG.

10 Nov 11

ISG meeting. Head of Internal Audit to review the differing figures put
forward by SIU/CAU and DPS.

30 Nov 11

Board meeting. RR/ECM contract extended to 30 September 12.

7 Dec 11

October 2013

Head of Internal Audit reports to Audit Committee on the differing
calculations in relation to possible over-charging on kitchen schemes.
Audit Committee seeks, and receives, assurance on improved controls.
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14 Dec 11

Board notes that a report is to be made to the March Audit Committee
meeting ‘...with assurances in relation to planned maintenance, final
accounts reconciliation and over-payments to contractors’.

15 Dec 11

PSMs meeting. Strong message given about need for tighter controls.

22 Dec 11

Head of Internal Audit issues a report that examines in detail one of the
five schemes. It notes a DPS figure of £4,641 underpayment and a CAU
figure of £94,574 over-payment.
2012

Investigation into the potential over-charging continues. Chairman convenes meetings of
Board members and senior staff to address the issues. Minister writes, requiring action. It
is concluded that over-charging did occur. Agreed that on the one scheme examined in
detail there was an over-charge of c.£60k. Insufficient evidence of fraud to refer to PSNI.
Internal Audit report substantiates the allegations in the 29 September 2011 memo
regarding non-reporting of potential over-payment to Audit Committee.
Moore MacDonald commissioned to carry out a sample survey of schemes and confirms
over-payment. Contractors notified that evidence of over-payment. Board approves
referral to Adjudication on a test case with PK Murphy. Quantity Surveyor team
established to work on financial reconciliations. New Chairman and Vice Chair.
Feb 12

Central Cost Group (CCG) established to verify the closure of accounts
and examine the accuracy of PPLs.

24 Feb 12

ISG meeting. Senior Procurement Manager (Construction & Claims) has
been asked to review the one scheme that is being used as an example.
Indications are of over-charging.

7 Mar 12

Head of Internal Audit reports to Audit Committee on an audit of RR/ECM
project management. It notes, amongst other high priority actions, an
urgent need for financial reconciliation to be completed. Acting Director
DPS reports on the new controls and contract management
arrangements.

21 Mar 12

ISG meeting. Concludes that over-charging did occur. Head of
Internal Audit asked to investigate ‘..whether or not there were reliable
indications available at the original audit that over-charging had occurred.’

16 Apr 12

New Director DPS takes up post.

15 May 12

Senior Procurement Manager issues his report on the example scheme,
concluding that there was an over-payment amounting to c £27k (5%).

30 May 12

Board approves RR/ECM contract extension to end January 2013

1 Jun 12

Planned Maintenance meeting chaired by the Chairman and attended by
Board members and senior staff. Meeting agrees creation of Quantity
Surveyor team to work on financial reconciliations.

27 Jun 12

Director DPS presents planned maintenance improvement plan to Board.

October 2013
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NIHE 2011-12 Accounts qualified.
Director DPS revises the role of the Central Cost Group to quality assure
all schemes and provide advice to the Areas in closing scheme accounts.

4 Jul 12

Minister writes to NIHE requiring action.

9 Jul 12

CXBC approval given to the procurement of an independent QS firm to
assess a sampling of payments.

Jul 12

Head of Internal Audit's draft report is issued. It compares the
estimates of over-payment on the example scheme made by Internal
Audit, CAU and the Senior Procurement Manager: £86k, £95k and
£31k respectively.

20 Jul 12

Director DPS writes to contractors informing of evidence of over-payment.

29 Aug 12

Board meeting. Assistant Director (Operations) presents a 10 point
‘Contract Management Improvement Plan’ for planned schemes.

25 Sep 12

A meeting of all Quantity Surveyors in the five areas to discuss pricing and
to agree improvements to the process.

28 Sep 12

19 kitchen schemes selected for audit by Moore MacDonald. Belfast area
draft will be available by 16 October, full audit by early March.

31 Oct 12

Internal Audit report substantiates the allegations made in Head of
Corporate Assurance's 29 September 2011 memo. It concludes: ‘The
overall effect upon NIHE has been a failure to address a systemic
over-charge problem for nearly 18 months after it was first detected.’

31 Oct 12

Board meeting. It is reported that the review of the example scheme
identified an over-payment of c.£60k. CFU is investigating the example
scheme - no initial indications of fraud.

31 Oct 12

NIHE writes to notify PK Murphy of the over-payment and to invite them
‘..to engage with NIHE in a cost effective and efficient manner in order to
address the question of overpayment’.

c Nov 12

Vice Chair commissions an external investigation.

21 Nov 12

Planned Maintenance meeting. Reported that there is evidence of a lower
level of over-payment ‘post tick sheet’. Reported that a quality
management team is being set up to work with the Areas.

28 Nov 12

First Board meeting with new Chairman. Director DPS reports that legal
process to recoup money from PK Murphy has begun.

5 Dec 12

Audit Committee meeting. It is noted that CFU did not uncover
sufficient evidence of fraud in the example scheme to refer it to the
PSNI.

12 Dec 12

October 2013

Board meeting. Chairman requests a report from the CE
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2013
Last work issued under the RR/ECM contracts. Notice of Intention to Refer Dispute to
Adjudication is served in relation to one scheme in Belfast. An impasse is reached in the
lead up to Adjudication and the Adjudicator resigns.
Board considers reports into the over-charging and its causes, first by the Finance
Director and then by the Chief Executive. A sub-group of the Board reviews a report by
Charis Consulting. Board approves continuing negotiations with contractors to recover
over-payment. Board decides to commission a further external review.
25 Jan 13

DPS Business Improvement Team established.

27 Jan 13

Last work issued under the RR/ECM framework contracts.

27 Feb 13

Board meeting. Board approves the declaration of a planned maintenance
under spend.

mid Mar 13

Adjudicator appointed.

25 Mar 13

First meeting of the project board of the ‘Planned Scheme Delivery
Process, Business Improvement Project’.

27 Mar 13

A Notice of Intention to Refer Dispute to Adjudication is served in relation
to one scheme in Belfast.

27 Mar 13

Board considers report by the Finance Director. It concludes: ‘…the NEC
contract arrangements were effectively put to one side and a more relaxed
arrangement which relied heavily on partnership, trust and mutual cooperation was pursued’.

1 May 13

First ‘DPS Business Improvement Project Newsletter’ issued

14 May 13

An impasse is reached in the lead up to Adjudication and the Adjudicator
- unable to conclude by the original deadline - resigns.

29 May 13

Board meeting. The Chief Executive submits a paper titled ‘Addressing
the Deficiencies in Response and Planned Maintenance’.

26 Jun 13

Board agrees to ‘…proceed with negotiations with contractors regarding
admission and recovery of over-payments…’

2 Jul 13

October 2013

‘Northern Ireland Housing Executive. Report by the Comptroller and
Auditor General on the 2012-13 Accounts’. As in the previous year, the
Comptroller qualifies his audit opinion.
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3.2

NIAO analysis of key events

3.2.1

The Comptroller and Auditor General qualified his opinion on the Housing
Executive’s 2012-13 accounts ‘…for two reasons:
 ‘Significant weaknesses continue to be identified in the Housing Executive’s
controls over work done by contractors on its response and planned
maintenance programme; and


3.2.2

Material levels of estimated fraud and error in housing benefit expenditure.’

We include here an extract from his report which describes the weaknesses
identified in controls over the planned maintenance programme. It gives his
perspective on the events noted in the chronology above and his understanding
of the reasons for the potential over-payment to contractors. We have found it to
be an accurate summary of the position.
‘Last year I reported on work ongoing within the Housing Executive to identify
the extent of potential over-payments to contractors for a number of kitchen
scheme replacement contracts. This was following on from a review by CAU in
November 2011 of five kitchen replacement schemes, one from each
geographical area which identified potential over-payments to contractors of
approximately £500,000. As 112 kitchen replacement schemes had been
completed at that point this meant that there was potentially a very significant
over-payment.
At the time of my report last year the level of over-payment was being disputed
by Housing Executive management who had also arranged for their own
analysis to be carried out which appeared to show that the potential for overpayment had been considerably overstated. These disagreements led to delays
in progressing this issue but in late 2012 the Housing Executive finally
appointed an external chartered surveyor company to provide an independent,
sample based, assessment of a further 20 kitchen replacement schemes. This
assessment has now been completed and has confirmed that there were
significant weaknesses in the Housing Executive’s management of these
contracts.
One of the key issues identified by the assessment was in respect of payments
made to contractors on the basis of a standard ‘Project Price List’ (PPL). The
PPL was effectively the bill of quantities for each kitchen replacement scheme.
However the Housing Executive made the mistake of assuming that the same
work would be done for each house type when in fact requirements often varied
significantly from one house to another. For example tenants may have
undertaken additional work at their own expense such as installing floor and
wall tiles, removing kitchen units to allow installation of new appliances or
purchasing their own kitchen extractor units.
In fact the PPL only provided an indicative estimate of the cost of each piece of
work and the contractor should have carried out ‘re-measurement’ to identify
and cost the variation between the work actually completed at each dwelling
and the PPL indicative cost. This re-measurement was generally not carried out
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and as a result contractors may have been paid for work which had not been
done. Limited numbers of inspections were carried out by Housing Executive
staff on the work done by the contractors but these were generally visual and
did not include inspections by quantity surveyors.
The assessment by the external surveyors found that, in general, normal
contract management arrangements had been set aside in favour of more
relaxed procedures based on partnership, trust and mutual co-operation which
meant that effective checking and inspection was not being carried out and
consequently potential over-payments were not identified.
The work done by the external surveyors on the sample of 20 kitchen
replacement schemes (out of a total of 242 schemes undertaken to date) found
potential over-payments of £1.319 million out of a total cost for all schemes
examined of £6.259 million. The proportion of estimated over-payments ranged
from 2 per cent to over 40 per cent depending on the scheme and contractor
involved. The Housing Executive has now used this work, together with work
undertaken by its own Central Cost Group, as a basis for estim ating the
potential over-payments across all of its planned maintenance work since 2008
(the period of its current contracts). This estimate has been prepared largely by
extrapolating the estimated error rates and has estimated the potential total
contractor over-payment to be around £18 million.’
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4.

CONTEXT: THE KEY FACTS

4.1

The Organisational Structure and Responsibilities

4.1.1

Staff within the Housing Executive are located within the following divisions:


Housing & Regeneration



Design & Property Services



Corporate Services



Finance



Personnel & Management Services.

4.1.2

Although specific roles have moved between various divisions during the period
covered by this investigation, the fundamental relationship between Housing &
Regeneration and Design & Property Services has remained one of
client/contractor.

4.1.3

For the majority of the period covered by this investigation, the Housing
Executive's regional operations were organised into five Areas, although those
have now been restructured into three Regions.

4.1.4

After the Technical Services Review which was implemented in 2008/09, each
Area had a Property Services Manager and an Area Project Manager,
responsible for delivering planned maintenance schemes. They were supported
by teams of technical and administrative staff.

4.1.5

As we explain in Section 6.4 below, one of the benefits of using the NEC3
contract was seen to be a reduction in the technical and administrative ‘oncosts’ to the direct works costs and this was reflected in the significant staff
reduction recommended by the Technical Services Review. The Review had a
particular impact on the number of Quantity Surveyors and Clerks of Works..
This reduction in resource was taken a step further in 2010, when scheduling of
works was transferred from Quantity Surveyors (either in-house or consultant)
to contractors.

4.2

The Contractors

4.2.1

Following a procurement process in 2007, the planned maintenance contracts
were let, encompassing:


Revenue Replacement (kitchen replacement)



External Cyclical Maintenance

October 2013
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Four contractors were appointed:


P K Murphy Construction Ltd, who undertook the contracts in Belfast and
the West areas.



Mascott Construction (NI) LLP, who undertook the contracts in the South
East area.



Dixons Contractors Ltd who undertook the contracts in the North East area.



Bann Ltd, who undertook the contracts in the South Area.

4.2.3

The Housing Executive will wish to form its own opinion, based on filed
accounts, of the current financial strength of each of the four contractors and
thus their ostensible ability to refund any over-charging.

4.3

The Planned Maintenance Programme

4.3.1

At the time of the procurement exercise, the scale of the programme was
estimated at £50m over four years. In the event, the programme was extended
to a fifth year, the overall expenditure for which stands at some £172m.

4.3.2

In broad terms, expenditure can be apportioned as follows:

4.3.3



Revenue Replacement (kitchens) £86m 50%



External Cyclical Maintenance £52m 30%



Local Area Priorities £34m 20%.

The characteristics of the programme are tabulated below:
Revenue
Replacement

ECM
Area

October 2013

£m

%

£m

%

LAPS
£m

Totals
%

£m

%

Belfast

10.386 20.04 23.906 27.83

4.169 12.15

38.461 22.35

North East

14.421 27.83 17.680 20.58

7.382 21.50

39.483 22.95

South East

6.881 13.28 14.639 17.04

9.407 27.40

30.927 17.97

West

8.805 16.99 14.511 16.89

6.142 17.89

29.458 17.12

South

11.325 21.85 15.175 17.66

7.226 21.05

33.726 19.60

Total

51.819

85.911

34.326

172.056
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4.4

The NEC Contract

4.4.1

The new NEC contracts represented a break from past practice, in a number of
respects:

4.4.2



The introduction of long term, Area-wide contracts, with each Area having a
single contractor, rather than letting individual schemes on a job by job
basis.



Linking this to the introduction of partnering as the basis for the building
contracts, consistent with the Egan report, otherwise known as Achieving
Excellence in Construction (‘AEC’).



A move from Joint Contracts Tribunal (‘JCT’) standard form of contract to
the New Engineering Contract edition 3 (‘NEC3’).



Consequent changes in roles and responsibilities of Housing Executive
staff, contractors and consultants.

The fundamental differences between the JCT and NEC forms of contract can
be summarised as follows:


Whereas JCT was a standard form which tended to be modified by clients,
the NEC3 form is ‘modular’, allowing it to be built up to meet the specific
requirements of the employer and the particular job.



An overarching statement in the NEC3 form of contract that: ‘The Employer
and the Contractor shall act as stated in this contract and in a spirit of
mutual trust and co-operation.’



The omission of the architect/supervising officer acting in a quasi-judicial
role in the JCT contract, and its replacement by an authorised delegate of
the Employer in NEC3.



Significantly more onerous requirements being placed on the Employer or
its authorised delegate in terms of programme management.



A requirement to keep up to date with any movements in relation to cost and
programming, rather than allowing a ‘bow wave’ of programme and cost
issues which were then resolved at final account stage. In the NEC3 form of
contract there is no final account.

4.4.3

At its simplest, the JCT form of contract can be seen as being founded on a
more adversarial principle, in which a contractor will seek to maximise their
income, for instance by seeking variation or extras on a contract, while the
client’s role is to try and prevent such extras from being agreed.

4.4.4

It is our opinion that both senior management and front line staff in the Housing
Executive did not grasp these fundamental differences. During our interviews in
the course of this investigation, for instance, we noted that staff regularly made
reference to ‘final account stage’, which does not in fact exist under NEC. The
old JCT-focused Scheme Delivery Process was not changed very significantly
following introduction of NEC3.
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Not only did this misunderstanding lead to inappropriate management of the
contracts, but also it has seriously weakened the Housing Executive’s current
position in terms of recovery of the alleged over-charging.
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5.

BEFORE THE CONTRACTS WERE LET

5.1

Background

5.1.1

In the late 1990s, the UK government was reviewing the delivery of
construction, in both the public and private sectors. Two reports, Constructing
the Team by Sir Michael Latham and Rethinking Construction by Sir John Egan
led to the government launching Achieving Excellence in Construction (AEC) in
1999. This endorsed the principles of partnering as a method of achieving the
best value for construction projects. The ‘Latham Report’ also endorsed the use
of NEC contracts to support a partnering solution.

5.1.2

The move to partnering contracts in Northern Ireland was in line with similar
initiatives in Great Britain, where the government was keen for partnering to
become the standard contract form for the public sector. In England, Housing
Associations bidding for grant through the (then) Housing Corporation were
encouraged to adopt partnering contracts, and demonstrate the use of
partnering philosophies as part of the assessment of their bids. In Northern
Ireland, the ‘Achieving Excellence for Northern Ireland’ programme was
launched in 2002.

5.1.3

The move to partnering contracts in Northern Ireland was discussed by the
Procurement Practitioners Group (PPG). This group was made up of the Heads
of Procurement from the eight Centres of Procurement Expertise (CoPE) of
which the Housing Executive was one. The PPG endorsed the use of the NEC
suite of contracts and submitted a paper to the Northern Ireland Procurement
Board for endorsement, and their inclusion in to Northern Ireland Public
Procurement Policy.

5.1.4

This approval by the Procurement Board in 2006 was a precursor to the
Housing Executive switching to the NEC forms of contract. The Housing
Executive now uses this suite for all supplies, works and services contracts.
The Northern Ireland Department of Finance and Personnel Central
Procurement Directorate produced Procurement Guidance Notes, citing the
NEC as the preferred form of contract.

5.1.5

The NEC contracts have been used successfully in Great Britain for social
housing major works contracts, similar in content to the Housing Executive’s
contracts. These were used more widely within the public sector for this type of
contract in Great Britain at the time that the Housing Executive’s contracts were
procured.

5.1.6

Their use in the development of London 2012 Olympics facilities is one such
example – the Chair of the London 2012 Olympics Development Agency
dubbed the NEC contract as ‘the true hero of the 2012 Olympics’. As well as
NEC, other partnering contracts were available such as PPC2000 and
TPC2005.

October 2013

Page 31 of 121

Investigation into Planned Maint enance Contracts

Northern Ireland Housing Executive

5.1.7

There is no ‘correct’ contract choice, as the selection of contract can be
influenced by the personal preference of officers and consultants, which in turn
is influenced by previous experience of using a particular contract type. The
endorsement by the Northern Ireland Procurement Board would have been
influential in selecting the NEC form of contract for the Housing Executive’s
contracts. We have no criticism of this choice of contract, which could have
worked much better than in the event it did.

5.2

The Procurement Process

5.2.1

In April 2006, the Board approved the procedures to be used in procuring the
Revenue Replacement (RR) and External Cyclical Maintenance (ECM) works.
Expressions of interest were sought in October 2006, tender documentation
issued in April 2007 and 13 tenders returned in July 2007. The
recommendations of the Tender Assessment Committee were put to CXBC for
approval in December 2007, recommending the award of the five Area
contracts to four contractors. The report to CXBC noted that a different
contractor had initially been approved for two of the five lots, but pricing
irregularities resulted in its tenders being rejected.

5.2.2

Moore MacDonald & Partners and Beachcroft LLP were independent advisors
to ensure the procurement process was conducted properly. The CXBC report
advised that the two external consultants endorsed the decision to exclude the
alternative contractor, and supported the recommendation to award the five
Area contracts to the four contractors.

5.2.3

The procurement process appears to have been robust, and there is comfort in
the validation of the outcome from external agencies. An internal Post
Procurement Evaluation was undertaken in May 2008.

5.3

Was the Housing Executive ready for NEC (‘Egan’) contracts?

5.3.1

In our opinion, the speed of transition from single-scheme contracts based on
JCT standard forms to frameworks based on NEC3 contracts was too fast. We
would also question whether the initial training of front line staff was adequate,
or went into enough depth on the extent of cultural change required.

5.3.2

Partnering was presented by management as offering increased efficiency and
value for money, as a result of the economies of scale; a less adversarial
relationship based on trust and team working; an expectation of zero defects;
and as a result an assumption that less staff and consultants would be needed
on the client side.

5.3.3

From the examples that we have seen, we have reservations about initial
training of front line staff. The PowerPoint presentations that we have seen
from those training events have been described to us as being were more in
the nature of proselytising rather than training. We understand that production
of procedural guidance fell well behind the times that front line staff needed to
be making progress and we have found no evidence of monitoring in the early
stages to identify and address the inevitable teething problems.
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5.3.4

Interviews with front line staff suggested that from the outset, Area teams were
saying ‘this doesn’t feel right’, although this does not appear to have been
documented. Clearly, there may be an element of hindsight here. Overall we
conclude that the Housing Executive was not ready for NEC, that initial staff
training and ongoing support did not take account of the fundamental change in
approach that was needed with the new contract, and that monitoring systems
were not adequate in the early stages of introduction of the new systems.

5.4

Resources and expertise

5.4.1

We consider that there was a fundamental error in terms of resourcing. Whilst
savings can be made pre-contract, the NEC3 form of contract requires different
skill sets, not less staff or consultant resource on the part of the Employer, in
order to fulfil its obligations in relation to project management, programming
and cost monitoring.

5.4.2

However, in this instance, the introduction of the new contracts was
accompanied by a significant reduction in front line staff numbers – particularly
Quantity Surveyors and Clerks of Works. We return to the question of
resourcing and the reasons for the reduction in technical services staff numbers
at this time in section 6.4 below.

5.4.3

Mistakenly, the Housing Executive saw the Employer's post-contract role as
being administrative rather than technical. The very staff who had the most
relevant skills and experience to manage the contracts were the ones who left
the Housing Executive at that critical time. Consultant Quantity Surveyor
support was also reduced at the same time.

5.4.4

A ‘light touch’ was adopted in contract administration, with desktop
quantification and only a 10% sampling of quality. It is our opinion that this was
fundamentally wrong. Although it can work in organisations with experience in
partnering and NEC delivery, it needs more sophisticated monitoring and
benchmarking than either the Housing Executive or the contractors possessed.

5.4.5

We have been told by several respondents that this cost saving imperative
emanated from the Housing & Regeneration Division, and that those who had
reservations found themselves unable to resist. The key staff involved in
making those decisions are no longer employed by the Housing Executive and
were not interviewed. In any case, our view is that this kind of ‘organisation
politics’ is illustrative of wider organisational failure.

5.5

Did the contractors understand and embrace ‘Egan’?

5.5.1

The Housing Executive was not the first public body to adopt partnering and the
NEC3 form of contract in Northern Ireland, nor were the planned maintenance
contracts the first let on that basis by the Housing Executive.

5.5.2

The terms of reference of our investigation did not extend to interviewing
contractors, and so our views on the readiness of contractors are second-hand.
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Nevertheless, we formed the clear impression that the contractors were not
able to adopt the culture and ethos of partnering. It was said that ‘contractors
do what contractors do’, meaning that they aim to maximise profit.
5.5.3

Comparing the ‘big bang’ approach adopted in the planned maintenance
contracts with how similar initiatives were introduced in England and Scotland
leads us to conclude that there was a misplaced over-reliance on the
contractors, as a result of both naivety on the part of key staff involved, and the
lack of appropriate frontline resource. The big bang approach may have been a
result of the UK government push to adopt Partnering, Egan and the NEC form
of contract.

5.6

Was ‘Egan’ right for the Housing Executive at that time?

5.6.1

As we identified at para 5.1.7 above, there is no ‘correct’ approach to
procurement and the form of contract. NEC3 was as good a choice as any
other. Nevertheless, it is our view that the introduction of partnering in the
Executive was:


too hasty;



not supported by adequate training;



inadequately piloted and monitored;



accompanied by a misplaced view on the necessary client-side resources,
driven by a cost-saving imperative; and



based on misplaced assumptions about contractor culture and behaviours.
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6.

UNDERSTANDING ROLES AND RESPONSIBILITIES

6.1

The Divisional Structure

6.1.1

As stated at para 4.1.1 above, staff within the Housing Executive are located
within the following divisions:
 Housing & Regeneration
 Design & Property Services
 Corporate Services
 Finance.
 Personnel & Management Services

6.1.2

Although specific roles have moved between various divisions during the period
covered by this investigation, the fundamental relationship between Housing &
Regeneration and Design & Property Services has remained one of
client/contractor.

6.1.3

Until the recent reorganisation into three Regions, the Housing Executive was
divided into five Areas:
 Belfast
 South
 West
 North East
 South East.

6.1.4

Following the restructuring of the Design & Property Services division in 2009,
the division comprised four main functional areas:
 Property Services, providing the technical functions for Housing Executive
schemes;
 The Private Sector Improvement Service (PSIS), providing a range of
services including grant assistance to help owners and private landlords to
improve their dwellings;
 The Direct Labour Organisation (DLO), servicing some of the Housing
Executive's maintenance work;
 The Development Programme Group (DPG), responsible for the approval
and funding of individual housing association schemes.

6.1.5

Property Services was organised into three teams, each headed by an
Assistant Director: Operations, Policy & Standards and Design. The Operations
team included the five Area teams, each headed by a Property Services
Manager.
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6.1.6

The staffing allocated to Operations by the 2008 Technical Services Review
comprised 106 technical staff and 30 administrative staff. The Policy &
Standards team - allocated 14 technical staff and five administrative staff carried out functions including Scheme Inspection, Standards and Risk
Management. The Design team - 36 technical staff and six administrative staff serviced the capital programme, adaptations for disabled people and ‘other
peripheral type work’.

6.2

Centre and Area Responsibilities

6.2.1

Overall budget availability was determined centrally by the Director of Finance.
This was based mainly on the level of deficit grant funding to be provided by
DSD together with the anticipated rental income (after applying the approved
annual uplift) and the expected yield from the sale of surplus land and
properties. The Director of Housing & Regeneration then determined overall
priorities within that budget, taking into account previous priorities and
commitments as well as any new service developments or priorities.

6.2.2

In parallel with this exercise, there was a ‘bottom up’ process whereby the
Housing & Regeneration Area team set priorities (both in terms of locations and
scheme types). These priorities were then set against the available budget to
establish the programme within each Area.

6.2.3

Once the overall Housing Executive budget had been approved by the
Department, this provided the authority to spend the funding allocated to each
budget area. The Design & Property Services Area teams then had
responsibility for delivering the planned work, from initiation through to delivery
and sign off.

6.2.4

Processes and standards are set centrally, and are contained within an on-line
resource available to all staff known as the Scheme Delivery Process.
However, we understand that that guidance was not kept up to date. As a
result, there appears to have been significant local variation in both procedures
and standards. As far as standards are concerned, these were institutionalised
by a system of ‘rogue items’.

6.2.5

This inconsistency in application of policy, procedures and standards led to
some of the initial confusion as to whether or not pricing of work items was
correct. For instance, there was a difference in approach between Areas as to
whether kitchen ceilings should be replaced or patched. Initial Scheme
Inspection Unit and Internal Audit reports suggested that ceiling replacements
represented unauthorised over-charges, when in fact the work had been done
in accordance with the Works Information included within the contract
documents.

6.2.6

Planning and monitoring of expenditure appears to have focused almost
exclusively on ‘spending the money’, rather than considering value for money at
a scheme level. Any review of value for money or compliance with policy and
standards was retrospective. As we will identify later, that posed a particular
problem in relation to NEC3 forms of contract, in that any re-pricing or
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assessment of Compensation Events must take place during the term of the
contract, rather than being resolved at final account/final certificate stage.
6.3

Key Roles

6.3.1

Within each Area office, the Area Manager (located within Housing &
Regeneration Division) set the annual priorities for the programme and budget
expenditure. The Area Programme Manager (also part of Housing &
Regeneration Division) set the annual programme of planned maintenance
work. These were key roles in terms of overall programme management,

6.3.2

Within each Area office, there was a Property Services Manager and an Area
Project Manager (both part of Design & Property Services Division). They were
responsible for delivery of schemes, from inception to completion and sign off,
in accordance with the Scheme Delivery Process. As such, they had a key role
in the management of individual scheme contracts. Until 2010 a Principal
Project Manager oversaw consistency across Areas in delivery of the NEC3
short form of contract and was the Authorised Delegate of the Employer under
the terms of the NEC3 Short Form of contract.

6.3.3

Until 2008, there was a team of Quantity Surveyors in each Area office - a
resource which was supplemented by consultant QSs for individual schemes.
Whether in-house or consultant, the QSs drew up the works schedules and
specifications for the original RR/ECM schemes let in 2008 and 2009.

6.3.4

One of the key changes implemented following the Technical Services Review,
was the creation of a single in-house Design team, with a staffing complement
that reflected the intention to move to contractor survey and design on the
RR/ECM contracts. Following piloting during 2009, the four contractors took on
the survey and design part of the kitchen replacement works during 2010.

6.3.5

The quantities included in the original Project Price Lists were based on original
JCT quantities from earlier contracts, which had been prepared by in-house or
consultant QSs. However, the commissions of the majority of the consultant
QSs were terminated at this time, with an abated fee paid.

6.3.6

As part of a series of improvement measures in 2012, the Quantity Surveyor
role was reintroduced, with the recruitment of in-house QSs (mainly on an
agency basis) and consultant QSs. The in-house QSs report to the Property
Services Manager.

6.3.7

There are Clerks of Works in each Area office, although their number is
significantly lower than in 2008. Their role is to check quality and compliance
with standards of workmanship set in the specification, rather than quantities.
This is the traditional focus of the Clerk of Works role, although it is usual for
the Clerk of Works to report any concerns to the architect, supervising officer or
QS, for instance in relation to quantities. That role appears to have been
specifically excluded from their duties following introduction of the NEC3 form
of contract and indeed previously.
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6.3.8

It appears that there was a history of Clerks of Works issuing works instructions
on site without reference back to the supervising officer, which had led to
problems of cost over-runs and contractors’ claims. It may be that the restriction
of their duties to quality compliance was a response to those problems under
the previous contractual arrangements.

6.3.9

The Scheme Inspection Unit (SIU) formed part of a central team reporting to
the Assistant Director Property Services (Policy & Standards). The focus of SIU
inspections was on quality and compliance with policy and standards. The SIU,
along with the Repairs Inspection Unit (the equivalent unit carrying out
inspections on response maintenance contracts) were transferred to the
Corporate Assurance Unit in 2011.

6.3.10

The Corporate Assurance Unit was established in 2011. It comprised the SIU,
RIU and Divisional Inspectors who carried out works such as Anti Social
Behaviour and Housing Benefit audits. It was tasked with simpler audits than
Internal Audit. The CAU reported to the Director of Corporate Services.

6.3.11

The Internal Audit team is a corporate unit, reporting to the Director of
Corporate Services, with an informal report to the Chief Executive. This
reporting line is unusual, in that we would have expected the Internal Auditor to
report either directly to the Board or to the Audit Committee. The Internal
Auditor agrees an annual audit plan with the Audit Committee, which means
that ‘mid-year’ alterations to the audit programme (for instance in response to
emerging issues) can be difficult to plan and resource.

6.3.12

The Senior Procurement Manager (Construction & Claims) is a central role in
the Corporate Procurement Unit. His role in these contracts essentially began
by his being asked to provide technical support to Internal Audit, when they
became involved in auditing the potential over-charging.

6.3.13

The Central Cost Group is a central team reporting to the Senior Principal
Officer. The Group's terms of reference were revised in 2012 to focus on
reviewing the financial management of all accounts and quality assuring
accounts prior to closure.

6.4

Resources

6.4.1

The need to review the Area staffing structure to take account of the new partnering - ways of working began to be talked about from mid 2006. Terms of
reference for a review were drawn up and CXBC gave approval to a Technical
Services Review (TSR) in March 2007.

6.4.2

The key drivers for the review were defined as:
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Technical Services function and the scope for developing the role of the
contractor in scheme delivery’,


Reduced programme budgets. The paper noted: ‘Progress in achieving
Decent Homes targets, and anticipated reductions in budget allocations will
combine to give rise to reduced programmes and reduced volume of work’



Structural changes ‘…arising from both the Executive's Modernising
Services Programme and from the changes to the Local Council structure
envisaged by the RPA’.

6.4.3

The review, which took over a year, was overseen throughout by the Directors
of Personnel & Management Services, Design & Property Services and
Housing & Regeneration. The review involved a study visit to six English
'Beacon' authorities to explore the strengths and weaknesses of different
organisational models.

6.4.4

In presenting proposals to the Board in February 2008, the review team noted
that staffing levels for each of the units within the proposed new structure had
been established ‘…using a set of agreed assumptions around budget, fee
generation and cost per employee moderated by the need to ensure that each
unit is viable in relation to programme delivery’. The result of the calculation
was a technical services staffing complement of 190 (compared with the then
current total of 339). The paper noted that the reduction of 149 posts would
generate a saving of around £5m per annum in salaries.

6.4.5

The Board noted in February 2008, and again when it agreed the final TSR
proposals in September 2008, that this substantial reduction in technical
services posts would go a long way to delivering the second year of the threeyear programme of staff cuts that the Housing Executive was required to make
to manage within its salary budget. The savings needed were:


2008/09: 181 posts



2009/10: 152 posts



2010/11: 147 posts.

6.4.6

The TSR's final proposals, agreed by the Board in September 2008,
represented a reduction of 120 posts: 83 technical posts; 37 administrative
posts. In January 2009 it was reported to CXBC that a further reduction of
seven technical posts had been identified. Our understanding, therefore, is that
this first phase of the Technical Services Review led to a loss of 127 technical
services posts, representing a 37% reduction.

6.4.7

Although it was foreseen that administrative post holders might be redeployed,
it was acknowledged that most of the reduction in technical posts would only be
achieved by redundancy. The older age profile of technical post holders
allowed for an attractive voluntary early retirement package to be established
and, in the event, volunteers for redundancy exceeded requirements.

October 2013

Page 39 of 121

Investigation into Planned Maint enance Contracts

Northern Ireland Housing Executive

6.4.8

The majority of staff who left following the Technical Services Review were
Quantity Surveyors, Architects and Engineers in their late 50s and early 60s.
The reduction in technical services staffing was implemented from late 2008
through to mid 2009.

6.4.9

A further ‘desktop review’ of technical services staffing was approved in July
2009 to take account of various factors including ‘…a significant downturn in
the Block 3 Capital Budget hence limiting the potential fee earning capacity of
Property Services’. This further review - ‘TSR2’ - resulted in a further reduction
of 24 technical posts and 17 administrative posts. Again, although
administrative post holders were redeployed, the majority of the technical posts
were loss through voluntary redundancy, mainly during 2010.

6.4.10

Our understanding is that, combined, TSR1 and TSR2 led to the reduction of
168 technical services posts (114 technical posts, 54 administrative posts),
representing a reduction of 50% from the 2008 level of 339 posts.

6.4.11

TSR2 recommended a range of other changes including the transfer, during
2010, of the Policy & Standards function from Design & Property Services to
Housing & Regeneration ‘…creating a clearer definition between operational
and policy making roles.’

6.4.12

As we note at para 7.3.4 below and elsewhere, in the context of NEC3 the
Housing Executive could ill afford to lose such numbers of technical staff and
such a wealth of experience. The need to add back in Quantity Surveyor
resource began to be talked about in mid-2011 and 28 additional Quantity
Surveyors, mainly agency staff, were employed by July 2012. We understand
that the number continues to increase.

6.4.13

In his March 2013 report to the Board on the then suspected over-charging on
planned maintenance contracts, the Director of Finance noted a key factor: that
significantly more funding became available for the planned maintenance
programme than had been foreseen when the TSR was assessing the future
need for technical services staffing. He noted that in 2007/08 the indications
were of a marked decline in the Housing Executive's capital funding and that
that had been one of the reasons for reducing the number of technical staff.

6.4.14

Over the following years, however, savings retained by the Housing Executive
from the reduction in loan charges and the annual rent increases created a
revenue funding stream that allowed for a planned maintenance programme
that was greater than had been envisaged at the time of the TSR. The Director
of Finance noted that 'the overall effect was that revenue funding for planned
maintenance increased significantly, the associated workload putting pressure
on the limited technical resources available to manage the programmes being
implemented.'

6.5

Changes from 2008 to date

6.5.1

Throughout this period, the Director of Design & Property Services changed
twice:
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the Director left in December 2010 to become (briefly) the Director of
Corporate Services/Deputy Chief Executive (Acting), and then the Director
of Housing & Regeneration/Deputy Chief Executive (Acting) until he took up
the post of Chief Executive in September 2011;



the Director DPS post was filled on acting basis from December 2010 to
April 2012;



a new permanent Director DPS has been in post since April 2012.

6.5.2

The Scheme Inspection Unit was transferred from Design & Property Services
the Corporate Assurance Unit following its formation later in 2011.

6.5.3

At the time of the introduction of the NEC forms of contract, there was a
significant increase in the standards of specification for kitchen replacements,
both in terms of quality and content of the fittings. At the same time, there is no
doubt that the introduction of the NEC3 form of contract led to improved quality
of service from contractors. Both of these factors led to an increase in levels of
client satisfaction and reduction in complaints.

6.5.4

The average unit cost of the kitchens reduced from £4.9k under JCT contracts
to £4.2k in the initial NEC3 contracts, despite the increased specification levels
achieved under the new system. Thereafter, there were two inflation-linked
increases, based on movements in the BCIS all-buildings index for the UK from
a base date in June 2007 to June 2010 and June 2011.

6.5.5

In April 2010 the decision was made to transfer responsibility for quantification
of works from in-house staff or consultant QSs to contractors. This appears to
have been driven by a desire to reduce internal on-costs, despite the fact that
the change coincided with a reduction in front line staff who would have been
able to verify the accuracy of the quantities.

6.5.6

Whilst transferring responsibility for design and scheduling to contractors is
consistent with what is possible under the NEC3 form of contract, the lack of inhouse or consultant resource to verify quantities was ill-judged. It should also
be noted that this decision was taken at the very time that SIU was beginning to
express concerns about the potential for over-charging.

6.5.7

Our work indicates that the management information on the operation of the
performance of contracts was severely limited. We were unable to obtain
timely, relevant or reliable information. What information that was available had
to be brought together from a variety of sources and was noticeably out of date.
Without this timely and accurate information, effective management of the
contracts was difficult.
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7.

CONTRACT PROCEDURES, SYSTEMS AND ROLES

7.1

The Contractual Framework

7.1.1

The Housing Executive has used the Short Form of the New Engineering
Contract edition 3 (NEC3) for all of the planned maintenance contracts, with a
separate contract executed for each scheme.

7.1.2

The NEC contract has a different focus for the employer, compared with JCT.
Both require the employer to be clear about the end product required, as well
as a detailed specification. The usual emphasis on JCT contracts is an ongoing inspection on site, in order to manage delivery. However, the NEC
contract emphasises a more collaborative approach, with the expectation that
the contractor will deliver the employer’s requirements. The employer sets a
series of performance measures to manage delivery.

7.1.3

The Short Form of the contract contains:

7.1.4



Less onerous programming on the part of the employer compared with the
Main Form, with no specific requirement for either a Project Manager or
Supervisor. Whilst there contains a requirement for the employer to project
manage, this is handled by reference to ‘an authorised delegate of the
Employer’.



Simplified payment provisions



Simplified Compensation Event provisions.

The main components of the contract comprise:


The parties



Dates and timescales



Damages



Insurances



The Contractor’s offer



The Employer’s acceptance



The Price List



The Works Information:



‘This should be a complete and precise statement of the Employer’s
requirements... Information provided by the Contractor should be listed in
the Works Information only if the Employer is satisfied that it is required, is
part of a complete statement of the Employer’s requirements and is
consistent with other parts of the Works Information’. This Works
Information includes a description of the works; drawings; specification;
constraints on how the Contractor provides the work; requirements for the
programme; services and other things provided by the employer. It is our
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opinion that it should include accurate quantities, rather than provisions or
contingencies.


Site information



Conditions of contract.

7.2

Assessment of Work and Payment

7.2.1

Although JCT and NEC3 forms of contract rely on monthly valuations to make
payments to the contractor, the NEC form has a more immediate and binding
valuation and payment mechanism. Unlike the JCT contract, it does not provide
the facility to accumulate issues for resolution as part of a final account
settlement.

7.2.2

Both contracts have monthly valuations to indicate the volume and value of
work undertaken, leading to a payment to the contractor. The JCT contract
usually operates a retention system where the client withholds parts of the
assessed value of work completed. The retention, usually 5% of the assessed
work value, is held until practical completion, when the retention reduces to
2.5%. That is then held until the final account is agreed and the final certificate
issued.

7.2.3

The JCT contract operates a ‘claim’ system to enable the contractor to seek
payment for unforeseen circumstances, such as interruption to workload,
additional unforeseen work not included in the specification, etc. It is usual for
the fact of the claim to be acknowledged during the course of the works, but not
necessarily agreed until the negotiations of the final account. The value of the
claim is often not resolved until the final account is settled and the final
certificate issued.

7.2.4

The NEC3 form of contract adopts a very different procedure, with a
requirement for the value of each contract element to be resolved at the point
that it is completed – in this case, every house. There is no retention. Any
variations to the specification are resolved by client omission/addition and/or by
the contractor applying for a Compensation Event (CE). There are set
timescales for rapid resolution of CEs. There is no facility to accumulate claims
or other changes to work, to be then resolved at final account stage.

7.2.5

These provisions are dealt with in parts 5 and 6 of the contract:


Part 5 deals with payment: clause 50.1 states that ‘The Contractor assesses
the amount due and, by each Assessment Day, applies to the employer for
payment...’.
Clause 50.2 states that ‘The Contractor’s application for payment includes
details of how the amount has been assessed.’ It goes on to make it quite
clear that the cumulative payment has to be re-calculated at each Payment
Date.

October 2013

Page 43 of 121

Investigation into Planned Maint enance Contracts

Northern Ireland Housing Executive

There is a facility for the employer to correct any wrongly assessed amounts
due, and to notify the Contractor of the correction before paying the
Contractor.


7.2.6

Section 6 relates to Compensation Events, and again sets out very precise
procedures and timescales for assessing those CEs prior to payment.

The impact of these fundamental differences between the two contracts are
that:


The content of the works and thus their value has to be estimated
accurately before the contract is let; and adjusted prior to payment of each
interim payment.



Similarly, compensation arising from Compensation Events must be agreed
prior to each interim payment.

7.2.7

The lack of provision for re-measurement at final account stage is the
fundamental difference between the two contracts. It is quite clear that this was
not properly understood by the Housing Executive when introducing the new
systems and staffing resources to administer the NEC3 form of contract.

7.3

Staff Resources

7.3.1

There is an implicit assumption in the partnering ethos and NEC3 form of
contract that reducing duplication in the process and cutting out confrontation
enables a reduction in staff numbers. Traditional, JCT contracts have resulted
in both sides employing staff to find and close loopholes in the specification,
terms and conditions, valuations, etc. The partnering ethos suggests that
working in a more open and honest way will allow parties to focus on the
delivery of goals.

7.3.2

Experience in Great Britain suggests that clients have managed to reduce the
size of the client team and/or volume of external consultant support needed to
manage the contract. On the face of it, that is consistent with the approach
adopted by the Housing Executive.

7.3.3

However, the key to management of the NEC contracts is to target the
remaining resources in the correct areas. Review of the training documentation
produced by the Housing Executive suggests that the fundamental differences
between the contracts and the importance of re-measurement were not fully
appreciated and communicated to front line staff.

7.3.4

The reduction of staff numbers did not of itself necessarily undermine the
Housing Executive’s ability to manage the NEC contracts successfully, but it is
our opinion that the scale and type of staff reductions were inappropriate. In
particular, the loss of experienced, technical staff adversely affected
management of the contracts. The Executive should have used its staff
resources to focus on re-measurement and management of Compensation
Events, but training did not identify this, and the skills and expertise of the staff
who left reduced the Housing Executive’s capacity to do this.
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7.3.5

Some staff still appear to believe that there is a ‘final account’ opportunity to
balance any movement in measured work volumes, and certainly in the early
days did not place the necessary emphasis on the resolution of work content
for each house as it was completed.

7.3.6

Comments from front line staff in Area offices suggest that when concerns were
raised about quantification and quality control, these were dismissed by some
senior staff as misunderstanding the ethos of partnering.

7.4

Partnering Experience

7.4.1

The evidence from a report to the Board in March 2009 indicates that the
Housing Executive had awarded 57 contracts that adopted the Achieving
Excellence in Construction (AEC) principles prior to award of the five ECM and
Revenue Replacement contracts in 2008. Of these 34 (60%) were for
Response maintenance, 13 (23%) were for grounds maintenance. Other
contracts were for works relating to heating, lifts and void properties.

7.4.2

The report acknowledges that previously a bespoke JCT contract had been
used, but ‘because of its adversarial nature, it is no longer suitable.’ The report
comments on the benefits from adopting AEC principles arising from cost
competitiveness, additional responsibilities passed to the contractor, client
management savings, non-financial benefits (improved customer liaison,
investment in contractor staff, etc), fewer claims and an improved role for small
and medium sized enterprises (SMEs).

7.4.3

The report estimated that the organisation was making an annual saving £4.8m
from ‘… efficiencies in letting, admin and management of Egan type contracts’.
The minutes record that this prompted the Board to ask for a paper on the
‘financial efficiencies of Egan contracts’.

7.4.4

This suggests that there was some experience amongst the Housing Executive
staff in operating in a partnering environment. It is not clear how much of this
expertise was amongst the staff who were made redundant following the
Technical Service Review and thus whether much of that expertise had been
lost as part of the staff reductions.

7.4.5

Our conclusion is that, even though the Housing Executive had experience of
using NEC contracts, this was in a different setting from the planned
maintenance contracts, and that there was little or no knowledge transfer
between staff which could have captured learning from the earlier partnering
contracts elsewhere in the organisation. We would note that while it was the
same group of staff involved in the implementation of the new NEC contracts,
there was limited transfer of skills/experience amongst those operating the
contracts.
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7.5

Pre-Contract Preparation

7.5.1

It appears that preparation for the new forms of contract was inadequate. The
PowerPoint presentations that we have seen from some of the various training
events prior to introduction of the new systems appear to concentrate on
‘selling’ the benefits, rather than giving practical advice on how staff needed to
work, and where resource should be concentrated.

7.5.2

Interviews with middle managers and front line staff in the Area offices indicate
that the Housing Executive did provide some training as a precursor to the
introduction of the forms of contract.

7.5.3

Records show that there were initial training events for Area and HQ staff in
May and June 2007, followed by a programme of half-day events between
January to March 2008. This included various workshop sessions bringing Area
staff and Inspectorate staff together with the contractor. There is evidence that
at least some of the training was well received by Area staff. There is also
evidence of some refresher training - particularly from mid 2009 when concerns
about contract management began to emerge

7.5.4

We have not seen evidence, however, of an on-going programme of training,
backed up with reinforcement and a ‘help desk’ approach. The underlying
guidance lagged well behind the introduction of the new systems, which meant
that this reinforcement and support just did not exist.

7.5.5

Presentation material that we have seen from training events sets out the NEC
terms and conditions, and its benefits. It emphasises the contractor’s
responsibilities and the facility for Compensation Events. Whilst it makes clear
that the employer should check any payment claims made by the contractor, it
does not appear to stress the fact that these have to be agreed prior to
payment. We do not know, of course, what was said to support the slides, and
how much – if any – emphasis was given on the need to re-measure.

7.5.6

Some staff told us that they had no training at all prior to the introduction of the
NEC contracts but that is hard to square with the evidence we have seen,
unless those individuals were absent during the period that training was given.
It would seem, however, that the training and on-going support was not
effective in achieving the necessary change in working practice and culture and
in ensuring adherence to the new process on the ground.

7.5.7

There also appears to have been a lack of on-going checks by management, to
ensure that staff understood the requirements of the new contracts and were
implementing them appropriately.
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8.

CONTRACT MANAGEMENT

8.1

Delivery Management

8.1.1

The key factors of the NEC3 contract are estimating the work content
accurately, re-measurement of work completed and management of
Compensation Events (CE).

8.1.2

There are four principal elements to managing the delivery:


Getting the initial Project Price List (PPL) right;



Quality, quantity and timeliness of delivery;



Ensuring zero defects; and



Payment for work completed.

8.2

Project Price Lists

8.2.1

The Housing Executive’s initial approach appears to have been to include over
generous quantities in the PPL, in order to limit the likelihood of CEs and the
subsequent need to manage them.

8.2.2

This approach could have worked, but the Housing Executive did not include a
sufficient level of pre contract checks of PPLs to ensure they matched the work
actually required; and the targeting of sufficient re-measurement to align the
PPL with actual delivery. The PPLs were produced on the basis of standard
unit types.

8.2.3

While this may have been a reasonable starting point, particularly for kitchen
replacement, there should be an appropriate level of inspection to pick up
significant variations. For instance, a home may have had some elements of
the standard refurbishment package completed as part of other initiatives or the
resident may have undertaken work themselves.

8.2.4

External works included in the ECM packages demonstrate a greater level of
variance of work content. This is understandable as homes in different areas
are likely to have had key elements replaced at different times. Similarly
weathering may not be consistent due to aspect and location, resulting in a
differential need for replacement. The Housing Executive’s process for
agreeing ECM PPLs is no different for ECM and Kitchen packages.

8.2.5

The average annual costs for each Area for ECM packages between 2008/09
and 2012/13 show significant variation year on year. The NE Area and SE Area
have a threefold increase from the lowest cost year to the most expensive
year’s average cost. Only the West Area shows a degree of consistency with a
20% variation in average costs across the five years. The lowest average cost
was £665 for the SE in 2012/13 and the highest annual average was £2,886 for
Belfast Area in 2009/10.
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8.2.6

This level of cost variation places a significant emphasis on the correct
specification for work being adopted. There is a reliance on the quality and
accuracy of the initial assessment and there is potential for the survey to
increase work content above works absolutely necessary. It is not clear from
the Housing Executive’s processes how officers are able to stop excessive
works being included.

8.2.7

Interviewees indicated that the Housing Executive’s asset management system
was updated regularly, with improvements delivered when the property was
vacant at change of tenancy. Although we were not able to check this, every
Area consistently advised that this was the case. Despite other inconsistencies
in approach that became apparent during discussions with staff, we believe that
the updating of void improvements is likely to have been regular and accurate.

8.2.8

We understand from Area staff that the officer PPL check was a desktop
exercise and invariably did not involve a visit to check the actual layout of each
home.

8.2.9

The reduction in staff during 2009 affected the Housing Executive’s capacity to
check the PPLs and ensure that the correct work content was included. The
transfer of responsibility for the production of the Works Information to the
contractor in 2010 placed even greater emphasis on the need for a pre-start
check to regulate the work the contractor included in the PPL. No additional
staff were allocated until the SIU audit exposed issues with the inspections.

8.3

Contractor Preparation of Specification

8.3.1

The Technical Services Review, which reported in September 2008, had
prepared for the potential to move additional responsibilities to the contractor
and had included in its future staffing projections the option for the contractor to
produce the Works Information - the preparation of the specification and
drawing(s) for each home and submission of a draft PPL. The principle of
empowering the contractor in this way is in line with partnering contract
processes.

8.3.2

A paper to CXBC in September 2008 proposed that, on a pilot basis, the
contractor Dixons should ‘…undertake the survey, prepare design proposals
and complete the installation of replacement kitchens to the agreed design
solution to 44 dwellings…’ It was reported that a fee of £5,060 had been agreed
for the survey and design element, equivalent to £115 per dwelling and
representing a saving of approximately 8% compared with in-house costs. It
was reported that, this being the first experience of contractor design, a full
evaluation would be undertaken. We have seen no evaluation of the pilot and
have no evidence that it took place.
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8.3.3

The Revenue Consultant Panel expired in 2009 and had not been extended, in
the expectation that the work would be transferred to contractors. Staff
indicated that there had been dissatisfaction among senior management and
front line staff that the consultants were not rigorous in their preparing works
schedules under the former JCT system, and that there was an element of
over-specification. However, we have seen no evidence of this opinion in any
report to CXBC or Board.

8.3.4

The consultants were not interviewed as the situation was sufficiently historic to
be difficult to evidence either way. Nevertheless, we have established that
those ‘historic’ schedules were used at the basis of the PPLs for the initial
partnering contracts. That suggests that there was an element of overspecification in those contracts.

8.3.5

It was not until April 2010 that a proposal was brought to CXBC to extend
contractor survey and design to all five Areas. The proposal, which was
approved, was that the contractor ‘...input into the preparation of the precontract material’, i.e. provide the Works Information under the NEC form of
contract. The report to CXBC indicated that the change would require ‘minor
amendment’ to the Scheme Delivery Process.

8.3.6

With a payment per dwelling of £100 and £200 for ECM and Kitchen
Replacement Schemes respectively, the Housing Executive expected to
achieve a net cost saving of £70,000 through this change, as the cumulative
impact of the flat rate per property paid to the contractor was less than the fees
charged by consultants to perform the same tasks. A report to CXBC in June
2011 indicated that this change in process had yielded a saving of
approximately £90,000 (8.63%) for 2010/11.

8.3.7

Whilst it is acknowledged that the change in process yielded a saving in fees
for ‘Works Information’, the change also enabled the contractors to self-select
the works to be carried out. They would have a vested interest in increasing the
level of work to enhance their return on each home. It would appear that
contractors took the opportunity to increase content as costs rose. [see para
8.16.4]

8.3.8

We would have expected the Housing Executive to undertake additional checks
of PPLs to validate the contractor’s assessment of works needed, particularly in
the early stages following the change. And, indeed, the minutes of the CXBC
meeting which approved the proposal emphasised ‘…the need to get the audit
checks correct’. We can find no evidence that this was done.

8.4

Quality, Quantity & Timeliness

8.4.1

The Housing Executive applied KPIs to measure quality and timeliness. The
random 10% spot checks should have given the Housing Executive an
indication of the service being received. Random sampling is a typical client
method of tracking contractor performance and identifying errant practices.
However, it is not clear how the Housing Executive used the results of any
inspections to systematically influence contractor behaviour.
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8.4.2

Similarly, the resident satisfaction PI is a further measure of contractor
performance.

8.4.3

There was no consistent assessment of the actual quantities of materials used.
The volumes of plastering, electrical works and plumbing anticipated within the
PPL appear to have been greater than was necessary. This is evident from the
Moore MacDonald report and the internal audits. These work items are
frequently covered by the final finishes and therefore are not visible at
completion. An inspection during the works is the only reliable way of assessing
the full extent of materials used.

8.4.4

The Housing Executive did not plan for mid-delivery checks, which prevented
the actual extent of works being fully assessed. A sample inspection solution
could have been applied to check work content and the results used to
extrapolate across all homes.

8.5

Ensuring Zero Defects

8.5.1

The Clerk of Works’ role focused on quality of the end product. The introduction
of the tick sheets in 2010 was an improvement to help the Housing Executive
clearly identify works satisfactorily completed. The subsequent level of resident
satisfaction suggests that this has worked well.

8.5.2

The tick sheets are a manual solution. The repetitive process and volume of
data lends itself to a hand-held electronic solution. This would enable results to
be transferred speedily to central systems, and so ease the analysis of data.

8.6

Payment for work completed

8.6.1

A fundamental principle of the NEC3 contract is that the work undertaken is
measured on completion of each stage, in order to check compliance with the
PPL and to ensure the correct interim payment is made. However, the Housing
Executive did not systematically plan for re-measurement. The system relied on
the contractor’s submission being accurate and necessary, subject to client
omissions and Compensation Event additions. Because they were not, it
allowed the contractor to claim for works in the PPL that had not been fully
delivered.

8.6.2

There is limited evidence that the introduction of random sample checks had a
significant impact on moderating contractor work claims. However, the average
costs of work have not reduced consistently since introduction of those checks.

8.6.3

We understand that the contractors contended that the Housing Executive had
agreed a ‘swings and roundabouts’ working solution, where the contractors
would not seek Compensation Events for additional works if the cost could be
offset against works that the contractor did not complete or where actual
material volumes were less than volumes quoted in the PPL.
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8.6.4

This is in line with general comments made by Area staff on the Housing
Executive’s senior management approach to the partnering ethos and the
desire to minimise paperwork.

8.6.5

It is not possible to assess post-completion, without significant, invasive
investigatory works, the volumes of materials used by the contractor.

8.7

Role of the Clerk of Works

8.7.1

It is understood that the Clerks of Works undertook visual inspections but did
not measure quantities used by the contractor. The Clerks of Works should
have the professional capacity to measure basic quantities. The absence of
Clerk of Works measurement appears to be a Housing Executive custom and
practice, whereas in Great Britain they would be expected to undertake basic
measurement and identify where a contractor’s claim is excessive.

8.7.2

The Housing Executive’s subsequent deployment of Clerks of Works to fully
inspect completions and comment on defects has achieved improvements in
defects- free delivery and resident satisfaction, but has not addressed the issue
of ratifying the quantities actually used.

8.7.3

It is unclear from raw numbers of staff if the Clerks of Works were fully
occupied undertaking post inspections. We have been told, that there was
probably the capacity to divert some of the Clerk of Works resource to
undertake mid-scheme inspections and to target plastering, electrical and
plumbing material volumes, particularly once concerns had been raised. We
found this credible.

8.8

Overview of the Housing Executive’s Management of the NEC3 contracts

8.8.1

The Housing Executive took the opportunity to reduce staff numbers. Hindsight
suggests that:


Either the staff reduction was too severe to allow the necessary remeasurement



That key skills were lost thus leaving an inadequate skill set



Or that the resultant staff resource was not adequately managed to target
resources at key areas.

8.8.2

There does not appear to have been any targeting of inspections nor any
adjustment to the inspection regime, in order to reflect the knowledge gained
from previous inspections.

8.8.3

However, the Housing Executive’s process successfully avoided protracted
negotiations on Compensation Events by allowing the contractor leeway to
offset extra costs in one part of the delivery solution against savings in others.
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8.8.4

It would appear from the level of over-charging exposed that the contractors
took the benefit of an over-generous PPL without always compensating for
additional costs on other elements.

8.9

Evidence of Housing Executive Management

8.9.1

There is evidence that some Area teams challenged volumes and that the
contractor PPLs were negotiated down and not merely rubber-stamped. We
have seen the tabulated evidence where areas have recorded the original PPL
cost, the number of re-submissions by the contractor and the eventual agreed
PPL.

8.9.2

One scheme selected at random in the NE area, Larne Town ECM, showed
that following omission of a roof renewal and door replacement the original PPL
submitted by the contractor, Dixon, was reduced from £216,228 to £94,725. It is
not possible to comment on the actual comparative value of the agreed PPL
sum.

8.9.3

We suspect that the contractors deliberately started from an over-generous
PPL and included work that the Housing Executive’s staff would then exclude,
knowing that this may distract the Housing Executive’s staff from more
rigorously scrutinising smaller work areas. That enabled the contractor to agree
inflated work volumes.

8.9.4

The contractors would have been aware that Housing Executive staff had
limited time to check each PPL and that there was pressure from the Housing
Executive’s senior management to get works agreed and on site. It is our
opinion that this inhibited Area staff’s ability to fully challenge some of the PPL
costs.

8.9.5

There is clear evidence from inspection of valuation certificates that Housing
Executive staff omitted houses from payments where the contractor had not
been able to gain access and hence had not carried out any work at all.

8.9.6

Similarly, random review of payment certificates evidence there were omissions
from the agreed PPL in some instances. However, in each case the ‘additions’
to the payment due, resulting from agreed Compensation Events, exceeded the
omissions. The evidence from the 20 certificates reviewed shows that the net
additional costs added to the PPL resulting from minor omissions and CE
additions varied from 2.3% to 9.0%. This excludes omission of whole homes.

8.9.7

Staff also commented that there was an implicit movement towards a unit cost
solution, i.e. a development of the ‘light touch’. A set fixed unit cost would be
agreed for each kitchen size, based on the average cost for the kitchen. This
would then be applied to all similar kitchens, irrespective of the actual work
content.

8.9.8

This would be a development of the PPL concept and would further simplify the
payment for works. Its aim was to reduce further the negotiation process and
discussion over work content (except where a CE was sought) and avoid the
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need to re-measure. There has been a similar move to unit cost contracts by
some clients in Great Britain.
8.9.9

Some staff interviewed felt that the reduction in client intervention in the
contract management was designed to achieve a significant reduction in staff
numbers in the Property teams. And, of course, a reduced requirement for
client resources had indeed been one of the key drivers for the Technical
Services Review and the resultant staff reductions.

8.10

Application of Partnering principles

8.10.1

Feedback from staff who attended the training sessions suggests that it was the
stated intention of the senior managers delivering the training to follow the spirit
of the partnering initiative to adopt a ‘light touch’ to the management of the
contract. This is consistent with the reduction in staff numbers and the
preparation of a full specification to underpin the PPLs.

8.10.2

As the contract progressed and concerns began to emerge about how well it
was being managed, a series of measures was introduced to strengthen
management control. However, the original ‘light touch’ approach has resulted
in a comparative smooth delivery and with only limited evidence of challenge
between client and contractor, until the issue of potential over-charging arose.

8.10.3

The sample contracts reviewed also suggest that there have been
comparatively few Compensation Event requests. This could be indicative of a
collaborative approach, but – and we consider this to be the case – it could also
arise from a lack of checking and challenge by the Housing Executive’s officers.

8.10.4

However, the price of that smooth approach appears to have been a significant
over-charging arising from inflated quantities and the lack of re-measurement
during the course of the contract.

8.11

Core Group

8.11.1

It would be typical in a partnering contract to have a Core Group, where
contractors, client representatives and service providers meet to consider
overall strategic contract delivery and to share experiences and good practice,
in order to improve the overall delivery efficiency for all parties. This does not
appear to have happened. This was a missed opportunity to resolve issues
such as ‘Rogue items’ in a consistent way and to use the experience of each
contractor to improve delivery.

8.11.2

The lack of a Core Group is mirrored by a lack of consistency of delivery across
Areas. There does not appear to have been a regular forum to discuss client
issues and use experience in one Area, to assist with problem resolution in
other Areas.

8.11.3

We understand that the post of Central Principal Programme Manager was
established as part of the reorganisation. However, staff comments suggest
that this role did not work and was ended after approximately six months.
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8.12

Cost Management

8.12.1

The Housing Executive could and should have used cost benchmarking
information to identify cost variances. This would have highlighted instances of
high costs, suggesting areas for further investigation. That in turn would have
increased the chances of spotting where works undertaken did not align with
payment submissions.

8.12.2

A benchmarking exercise would also display differences in contract application
and specification across and between Areas.

8.12.3

Submissions seeking approval from CXBC to the ‘Project Approval and
Quotation Reports’ identified the total cost and average cost per dwelling for
schemes. None of the reports that we have reviewed commented on the
variance of the average from scheme norms for either the Area or the Housing
Executive as a whole.

8.12.4

We have seen no evidence of internal cost benchmarking prior to the report
produced by the Senior Project Manager QS (Housing & Regeneration) in early
2013.

8.12.5

There was no routine KPI on average cost either for the Housing Executive or
for each Area.

8.13

Consistency of Specification

8.13.1

There appears to have been minimal attempt until 2012 to ensure standards in
each Area were similar. We have seen no evidence of systematic
benchmarking across Areas and have been told that there was none.

8.13.2

We understand that the significant reduction in the average costs of kitchens in
the Belfast area during 2011/12 (down from £4,000 to £3,350 (-16%)) was due
to a reduction in the works specification.

8.13.3

This does not appear to have been a strategic decision by the Housing
Executive and we have seen no justification of the logic behind this reduction in
only one Area. The principles appear to have been adopted by the SE Area in
2012/13 as the average costs have reduced in a similar manner (see Appendix
3).

8.14

Staff Resources

8.14.1

The Housing Executive appears to have experienced staff, some of whom are
capable and dedicated. As noted at para 6.4.8 above, the reductions in staff
numbers in 2009 and 2010 resulted in the loss of some experienced staff in the
Property teams. All staff interviewed in the Area teams indicated that they were
property professionals, typically Quantity Surveyors, suggesting that the inhouse staff have the necessary professional expertise to manage building
contracts.
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8.14.2

The staff had been used to managing a typical JCT style client-contractor
relationship and the change in approach by the Housing Executive needed to
be clearly explained and the revised role and responsibilities clearly set out.

8.14.3

As noted at para 6.4.10 above, the recommendations of the Technical Services
Review led to a reduction of 168 members of technical services staff,
predominantly in 2009 but also into 2010. This represented a reduction of 50%
of the technical services staffing complement of 2008. Of these 168 posts, 114
were technical staff and 54 were administrative.

8.14.4

This adversely affected the potential for the remaining staff to manage the
contracts adequately. It also left staff with the view that there was too much to
do to challenge contractor delivery effectively. We were advised that the Areas
requested extra staff in 2009 and this has been confirmed by the current Chief
Executive. However, no additional staff were recruited at the time.

8.14.5

It has not been possible to interview the former Director Housing &
Regeneration or the then Assistant Director Housing & Regeneration as they no
longer work for the Housing Executive. Hence we have not been able to ask
them, as the senior managers responsible for introducing the new contracts, to
what extent they understood the different emphasis and client responsibilities of
the NEC3 contract. As we have stated at para 1.4.4 above and elsewhere, we
consider in any case that the systemic aspects of this episode are more
important than the actions of individuals.

8.14.6

It is clear that senior managers appreciated the benefits of partnering as a way
to simplify contract management and reduce client staff numbers. It is not
evident that they trained, informed and managed front line staff appropriately to
efficiently deliver the new contract.

8.14.7

There appear to have been five factors impacting on the ability of staff to
manage the contracts:

8.14.8



Training;



Morale;



Staff numbers;



Technical expertise and experience; and



Focus

As we note at para 7.5.5 above, it is not apparent that the initial staff training
emphasised sufficiently the importance of re-measuring when each home was
complete. We have seen no evidence of any supporting guidance notes
provided for staff, other than the Scheme Delivery resource, the updating of
which lagged well behind practice. There do not appear to have been any
checks in the early stages of the contracts, to ascertain that staff were
operating the contract appropriately. This suggests that the Housing
Executive’s enthusiasm for engaging in partnering resulted in the contracts
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being introduced before staff had been appropriately trained to manage the
new contract philosophy.
8.14.9

Area staff commented that staff morale was poor. Staff were hearing about the
Technical Services Review and the potential for significant staff cuts at the
same time as they were being trained to manage the new contracts. With the
prospect of early retirement on offer, it would not be surprising if a fair number
of staff engaged less than whole-heartedly with the preparations for the new
ways of working. The disengagement, and then departure, of long-standing
colleagues would undoubtedly have had an unsettling effect on the teams as a
whole. As we note elsewhere, it was the older, more experienced staff who left.

8.14.10

Staff numbers were cut significantly. The remaining staff - including some who
would have preferred to be among the leavers - felt they were expected to
undertake an unreasonable workload. They did not have the time to check the
PPLs fully before work commenced, and did not have time to complete stage
inspections. The emphasis was on getting the money spent, getting as many
homes as possible upgraded and maintaining resident satisfaction levels.

8.14.11

A consistent message from Area staff was that senior managers were keen to
get work completed and expected a light touch when resolving issues with
contractors. Several Area staff commented that when contractor payment
requests were challenged (as a result of which payment was delayed), the
contractors would approach senior managers at head office. This usually
resulted in local staff being instructed to approve the payments requested.

8.14.12

The lack of a surveying resource to regularly check contractors’ work
contributed significantly to the Housing Executive’s inability to challenge the
actual quantities of work undertaken in each home.

8.14.13

Area staff also commented that it was usual for central managers to identify
additional funding in the second half of the year, requiring staff to manage
increased workloads in the third and fourth quarters. The increased workload
reduced the capacity to check PPLs and inspect works on site. The evidence
provided by Assistant Director (Operations) on starts and completions by Area
year on year supports this assertion:


2009/10 40 % of scheme completions were in Q4



2010/11 37% of scheme starts and 29% of completions were in Q4



2011/12 39% of scheme starts 31% of completions were in Q4



2012/13 51% of scheme starts and 28% of completions were in Q4.

8.14.14

Following the concerns raised in early 2010 by the Scheme Inspection Unit, a
number of measures were introduced to improve contract management. An
Improvement Plan was approved by Audit Committee in December 2010. This
is covered in more detail at paras 11.1.38 to 11.1.45 below.

8.14.15

The KPIs used to measure performance indicate that the Housing Executive’s
focus was to upgrade as many homes as possible, to spend the budget
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allocation fully and to ensure resident satisfaction. The KPIs measured
completion to time, defect free delivery and resident satisfaction. There was no
measurement of value.
8.14.16

This is reflected in the Areas’ approach and the use of Clerks of Works, whose
role was to check on quality of the finished product and not to measure of
quantities. While we would expect Clerks of Works to have the professional
skills to assess quantum, we were advised that custom and practice within the
Housing Executive is that Clerks of Works do not do that. This was a wasted
opportunity. If they had been briefed to undertake random sample checks the
over-measurement issues or excessive allowances in the base PPLs should
have been identified earlier.

8.15

Contractor Attitude

8.15.1

The report to CXBC of 10 December 2007, which sought approval to the tender
award, advised that the Housing Executive had consulted extensively with the
Construction Employers Federation and small to medium enterprises (SMEs)
on the procurement strategy. It is not clear to what extent this included
partnering and contract choice. Nor is it clear what experience, if any, the four
contractors had in operating partnering contracts.

8.15.2

Comments from Area staff suggest that the contractors were accommodating in
developing the PPL solution. The reduction in adversarial challenge compared
with the previous JCT contracts, and the light touch management approach,
would suit the contractors as it would ease service delivery. However, the Area
staff indicated that all contractors had initial problems meeting the zero defect
approach.

8.15.3

It would appear that the Housing Executive and contractors developed their
understanding of partnering whilst working, rather than bringing past
experience to the team. If the contractors were able to exploit the overgenerous PPLs, it would have suited them to work the relationship to continue
the Housing Executive’s ‘hands off’ approach.

8.16

Cost movements

8.16.1

Most of the audit work undertaken by the Housing Executive has focused on
kitchen schemes. Similarly, most of our cost comparisons are based on kitchen
schemes. This was partly to check the validity of the Housing Executive’s
audits; and because there is some consistency of work content for kitchen
upgrades both across the Housing Executive’s Areas and for comparison with
comparables in England and Scotland.

8.16.2

It is far harder to draw accurate comparisons when benchmarking external
works due to variations in property types, previous levels of investment,
planned maintenance / redecoration cycles and specification / policy content.
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The report in 2013 by the Senior Project Manager QS (Housing &
Regeneration) sets out the average costs, adjusted for inflationary increases.
His analysis shows an increase in 2009/10 and again in 2010/11, before a
reduction in 2011/12 back to a price comparable to 2008. This analysis makes
no allowance for property types or condition.

Year

Costs adjusted to
2011 monetary
value

Movement on
previous year
(%)

2011/12

£4,762

- 4.0

2010/11

£4,960

+ 8.5

2009/10

£4,573

+ 9.7

2008/9

£4,168

- 14.4

2007/8

£4,867

- 1.6

2006/7

£4,948

8.16.4

This suggests that there was an initial reduction in prices when the NEC3
contracts were introduced. This was followed by an increase from 2009,
following the change to contractors preparing the Works Information packages
including the PPLs.

8.16.5

A separate cost analysis of the average work costs was provided by Assistant
Director (Operations). This gives a lower average cost than the estimates
provided by the Senior Project Manager QS. It does show the same trend with
an increase in average costs in 2009/10 and 2010/11, and a subsequent
reduction in 2011/12.

8.16.6

Senior
Project
Manager QS
(H&R)

Assistant
Director
(Operations)

Variance

2011/12

£4,762

£4,311

£451

2010/11

£4,960

£4,533

£427

2009/10

£4,573

£4,518

£55

2008/9

£4,168

£4,384

(£216)

It suggests that allowing the contractors to undertake the Works Information
initially increased the average cost of kitchen installations, off-setting the
claimed savings in fees.
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It is not clear what measures were introduced by the Housing Executive to
counter the potential for over-specifying by the contractors. As noted at para
8.6.2 above, staff did check work content and PPLs, making significant
reductions. However, these were desk-top analyses of drawings, and rarely
included a site visit prior to works commencing. Consequently, officers could
not be confident that the works presented accurately reflected the works
required.
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9.

THE POTENTIAL OVER-CHARGING

9.1

How did it arise?

9.1.1

Even though the initial PPLs were based on quantities ‘inherited’ from
consultant and in-house QSs preparing documentation for JCT contracts, it is
clear that they contained significant over-measurement. Several of the staff we
spoke to suggested that there may have been an incentive for QSs under those
contract to over-measure, as their fees were calculated as a percentage of the
works cost. We cannot comment on this.

9.1.2

A more charitable explanation may be that this ‘fat’ was included to ensure that
final accounts were at or below contract sum. These contracts were beyond the
scope of this investigation, and we have no means of knowing which
explanation is correct.

9.1.3

The change from JCT contracts with re-measurement at final account to NEC
contracts with re-measurement required at each interim payment would not
necessarily have created a problem in this respect, had that re-measurement
taken place.

9.1.4

However, whether because they did not re-measure, or because they knew that
they were charging for work not carried out, we understand that contractors
submitted their payment requests based solely on PPLs rather than on the
actual work done.

9.1.5

It is our opinion – stated elsewhere in this report - that this situation was
exacerbated by inappropriate reductions in staff and skill levels which were
introduced at the same time as the introduction of the NEC3 forms of contract.

9.1.6

We understand that management guidance to front line staff was that contract
administration should be ‘light touch’, consistent with the partnering ethos. This
is not in accordance with the NEC form of contract, particularly in relation to
project management and re-measurement at each payment date. Inspection
was only on a 10% sample basis, and this concentrated solely on quality rather
than quantities. This created a situation where contractors could take
advantage of the situation.

9.1.7

Whilst the NEC form of contract is based on mutual trust and co-operation, it is
our opinion that the degree to which the Housing Executive believed that the
contractors could be trusted was misplaced. Interviewees have stated that
‘contractors do what contractors do’, even in the context of NEC form of
contract. This situation was exacerbated when responsibility for preparation of
PPLs was transferred to contractors.

9.1.8

As noted at para 8.16.4 above, increases in unit works costs increased when
this transfer took place, and it would appear that the increased works costs
exceeded any savings in fees and on-costs.
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9.1.9

Updates to the Scheme Delivery Process did not keep pace with introduction of
the new systems, which meant that staff did not have up to date guidance
which related to the new systems. Until very recently, it is apparent that those
processes have lagged behind changes in policy, procedures and standards
introduced. As well as not providing the necessary levels of support and
guidance for front line staff, this also led to inconsistencies in the
implementation of the new systems between Areas.

9.1.10

The emphasis on budgeting and control appears to have been more focused on
expenditure rather than value. Management information appears to have been
inadequate in terms of monitoring value for money.

9.1.11

When concerns about potential over-charging were first raised in early 2010,
the reaction amongst some managers was one of denial. To a limited extent,
this can be understood because the received wisdom was that the quality of the
specification had increased whilst unit costs had reduced, and levels of tenant
satisfaction had improved dramatically. It could also be that over-charging was
accepted, but we have no proof of that.

9.1.12

This delay in acknowledging that there could be a more serious problem was
exacerbated by the fact that the Scheme Inspection Unit audits did not
distinguish between work not done in accordance with agreed policy and
standards, and work not done at all. An example of this was the arguments
around whether (or not) payment for ceiling replacement rather than patching
represented over-charging.

9.1.13

From our interviews with Moore MacDonald and Tughans, we have concluded
that their view is that:


It was incorrect to base the PPLs on allowances, and that they should have
been based on the likely quantities involved. That error was exacerbated by
the failure to re-measure on a house by house basis prior to payment for
those houses.



The quantities in the original PPLs were consistently excessive, both for
those contracts where the quantities were produced by consultant QSs, and
those where they were generated in-house or by the contractors.



It was inappropriate to use the NEC form of contract with such limited inhouse or consultant support for the employer.

9.2

What systems failed and why?

9.2.1

It is our opinion that the issue is not so much system failure, as a lack of an
appropriate system to manage the NEC forms of contract with reduced staffing
levels and the loss of key skills. Even the staff that were retained were used
inappropriately – for instance, the Clerk of Works resource could have been
capable of checking quantities as the work progressed, but they were
prevented from doing so. One Clerk of Works whom we interviewed had
approached his line manager to express concerns about excessive quantities,
but told us that he was instructed to take no further action.
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9.2.2

Similarly, the overall control environment focused on the wrong issues.
Budgetary control focused on expenditure rather than value. Inspection focused
on quality rather than quantity.

9.2.3

Subsequent audit work by Moore MacDonald has attempted to quantify the
level of over-charging. In the course of that work, it has become apparent that
the levels of over-charging differed between Areas, suggesting that systems
were applied inconsistently, either between Areas or contractors.
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10.

QUANTIFYING THE OVER-CHARGING

10.1

How much might it be?

10.1.1

Estimates of potential over-charging have varied significantly, both within the
initial sample of schemes identified, and in the extrapolation to the global figure.
The Internal Audit report to the Audit Committee in March 2012, estimated the
potential over-charge on an example kitchens scheme ('Scheme B') at c.£90k.
A more detailed examination of the same scheme by the Senior Procurement
Manager (Construction & Claims) concluded that the figure was nearer £27k.

10.1.2

One of the reasons for the difference between the two estimates was that the
Internal Audit estimate had included within the over-charging figure, payment
for work carried out that was in excess of the Housing Executive's Policy and
Standards. On the grounds that it was work that had been carried out - even if
in excess of requirements - the Senior Procurement Manager did not treat the
payment for it as over-charging. Further work by Internal Audit, adopting the
Senior Procurement Manager's approach to these items, led to a finally agreed
over-charge estimate, in October 2012, of c.£60k.

10.1.3

Following the work of the Senior Procurement Manager and the Director DPS in
May 2012, solicitors Tughans were requested to provide advice on the
prospects for recovery, and as part of that work, they commissioned Moore
MacDonald to help quantify the likely level of over-charging. This work looked
solely at kitchens, and was based on 19 schemes, all of which were complete
with the final payment made. Unlike previous desktop-based internal work,
Moore MacDonald visited the schemes. However, this was not a random
selection, as the selected schemes were those where there were a small
number of house types, and thus had the greatest capacity for
replication/extrapolation. That decision was driven to a significant extent by
limits on the fee payable to Moore MacDonald.

10.1.4

Having looked at the methodology adopted by Moore MacDonald for the
selected schemes, we have no reason to doubt their estimates of over-charging
on those schemes. However, we are equally clear that the sample was not
representative as the basis for an extrapolation to the likely over-charging
across the whole programme.

10.1.5

Despite this, the Central Cost Group was asked to produce an extrapolation. It
is our clear opinion that the £18m figure generated by that extrapolation is not
robust, not only because it was extrapolated from a very small and
unrepresentative sample, but also because of shortcomings in the way in which
the figures were calculated.

10.1.6

It would have been far better to have presented the potential over-charging as a
range, but the decision was made to produce ‘a figure’, albeit with the caveat
that it was in need of refinement. That problem was then exacerbated when
that figure of £18m was put in the public domain, with no reference to the
caveat.
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10.1.7

In our opinion the exact figure will never be known, as none of the schemes in
question were re-measured during the course of the works, and cannot now be
re-measured without huge amounts of opening up of completed works and
finishes.

10.1.8

Some senior staff within the Housing Executive do not accept that the level
could be as high as £18m, and it has been suggested that negotiations now
underway with the contractors are likely to result in some of Moore
MacDonald’s estimates being revised downwards.

10.1.9

Based on our work on benchmarking with similar contracts in Great Britain, we
would give greater confidence to a figure in the range of £9.5m to £12.9m. This
is based on a rough and ready approach, and an assumption that the overcharging may be of the same order of magnitude as the difference between
what the Executive did pay, and what they might have paid had the contracts
achieved the same value for money as the GB comparators. This assessment
acknowledges that the contractors did not claim for all potential Compensation
Events, and used ‘set-off’ against works charged and not completed.

10.1.10

This estimate is not, and does not claim to be, a ‘scientific’ approach. Rather, it
is an additional form of ‘triangulation’ to come at the problem from a different
angle. We should note that we did not find any useful comparators within
Northern Ireland, as there have been no programmes of kitchen replacement
on anything even approaching the scale of that undertaken by the Executive.

10.2

'Scheme B'

10.2.1

'Scheme B' was one of five schemes that had been used by SIU to explain to
Area staff the potential for over-payment. SIU's original estimate of overpayment on Scheme B - based on a comparison of the Project Price List with
what was provided on site - had been £79k. However, having then reviewed the
amount paid to the contractor, SIU established that a modified ‘tick sheet’ had
been used to reduce somewhat the amount paid, leaving payments of £60k still
queried.

10.2.2

Following the Corporate Assurance Unit raising the profile of potential overcharging in September 2011, it was agreed that Internal Audit should use
Scheme B ‘…as a worked example to gain an understanding of the process,
the controls in place and to determine the likelihood of over-payment’.

10.2.3

As noted at para 10.1.1 above, Internal Audit's initial estimate was that overcharging could be in the region of £90k. As noted at 10.1.2, however, the initial
estimate of over-payment included payment for work carried out that was not in
accordance with Policy and Standards as well as payment for work not done.
Following technical assessment by the Senior Procurement Manager and
further review by Internal Audit, the estimated over-charge was established as
being c.£60k.
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10.2.4

Following the decision of the Audit Committee to instruct Tughans and Moore
MacDonald in June 2012, Moore MacDonald undertook a more thorough
exercise, involving on-site inspection and re-measurement. Moore MacDonald
estimated an over-charge of £114k on Scheme B.

10.2.5

The conclusion of Moore MacDonald's work was that the potential overcharging was £1.32m on the properties they had assessed. This was then
used as part of the basis for establishing the subsequent £18m estimate for
overall over-charging.

10.3

How was the £18m estimate calculated?

10.3.1

The estimate was an extrapolation from a mixture of percentages from the
Moore MacDonald work and desktop reviews carried out by the CCG; both
were based on a small, unrepresentative sample. It was produced within the
CCG, and generated by an Excel workbook comprising five worksheets.

10.3.2

The five worksheets within the workbook comprised:
 Results of a desktop review by CCG, looking at 72 schemes, including
some Local Area Priorities and External Cyclical Maintenance schemes as
well as kitchens.
 The 20 kitchen schemes looked at by Moore MacDonald. This sheet gives
an actual figure plus a percentage over-charging to be used in other sheets.
 Area closed accounts, based on percentage assumptions from sheets 1 and
2 above and best guess estimates, produced by the CCG, for some Areas;
this is used to produce a further overspend figure.
 Schemes dated prior to July 2012, which are not yet closed. The
assumption is that over-charging is still occurring at similar levels to those
generated in sheets 1 and 2, and the best guess estimates, by the CCG, for
other areas. This is used to produce a further over-charging figure. This
includes estimates for schemes not yet started and some not yet completed.
 Schemes started post July 2012, where it is assumed that over-charging
has reduced to 2.5-5%, except for the West Area where significant overcharging is assumed to continuing.

10.3.3

The results from these sheets are then brought together to produce the £18m
estimate.

10.3.4

That estimate is based on a total of 469 schemes, of which 92 have been
subject to review by CCG or Moore MacDonald and have benefited from
varying levels of re-measurement.

10.4

Cost Comparisons

10.4.1

Any over-charging was the result of contractor activity. Costs may also have
moved as a result of efficiency savings and inflationary adjustments. This was
dealt with in section 9. We go on to look at whether the prices paid represented
value for money in section 13.
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10.4.2

From section 9.15, it can be seen that prices reduced following the change from
JCT to NEC3 forms of contract, but increased again following the changes in
Works Information scheduling in 2010/11. These changes are after BCIS
inflationary increases have been discounted.

10.4.3

In their formal Response to the March 2013 Referral of the dispute to
Adjudication, PK Murphy stated that they reviewed the performance of the
works regularly, and contended that the margins returned by the projects under
consideration did not suggest over-charging.

10.4.4

By way of illustration, they quoted two projects carried out under JCT contracts
and completed in 2008, which generated an average price per dwelling that
was significantly higher than the average price per dwelling paid by the Housing
Executive for the projects that were the subject of Adjudication. However, it
must be noted that this comparison ignored any differences in work quantity or
efficiency savings.

10.4.5

However, this does illustrate that there is no way of establishing a credible
figure for over-charging, without extensive re-surveying and re-measurement.
In our opinion, the necessary level of re-surveying and re-measurement is
unrealistic, both because of the expense and the disruption to tenants.

10.5

Has anything changed the ‘best guess’?

10.5.1

We appreciate that it was intended to refine the 'broad brush' estimate of £18m
as more evidence was gathered and contractors were engaged in providing
their own evidence. It is our opinion, however, that the methodology is
sufficiently flawed, and the sample size from Moore MacDonald’s work too
small, to be a credible basis for extrapolation, certainly if the figure is to be
given wider credence and circulation.

10.5.2

The CCG work did not include any significant re-measurement, so it would be
difficult for that to form the basis of a credible estimate, despite the fact that the
sample size is larger.

10.5.3

Following the challenge to the contractors’ figures, the contractors are
responding with claims for Compensation Events. If some of those were
accepted, then the potential over-charging would reduce because the
‘justifiable’ costs would increase.

10.5.4

In addition, we understand that the Housing Executive has instructed Moore
MacDonald to undertake further sampling. This work is being undertaken in
conjunction with experts appointed by the contractors. The results of this further
sampling may mean that Moore MacDonald's estimates change.
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11.

THE HOUSING EXECUTIVE’S REACTION TO THE
POTENTIAL OVER-CHARGING

11.1

When concern about potential over-payment first emerged (early 2010)
Scheme Inspection

11.1.1

At the time that concern about the potential for over-payment to contractors first
emerged - in early 2010 - the Scheme Inspection Unit was located within the
Design & Property Services directorate. Scheme Inspection was seen as
providing ‘… feedback to DPS Policy and Standards on specification and policy
issues and to DPS Operations on management and operational issues’. The
aim was that inspections would be carried out ‘…in real time…so that corrective
actions can be put in place while contracts are still live’.

11.1.2

SIU reported at that time to DPS Assistant Director (Policy & Standards) but
with a strong ‘dotted line’ to DPS Assistant Director (Operations).

11.1.3

A Scheme Inspection Quarterly Report was submitted to the Audit Committee
by the Director Design & Property Services. The quarterly report comprised a
brief covering paper, individual Scheme Inspection reports (typically around half
a dozen), a ‘Follow-up Action Monitor’ for each of the five Areas and details of
the Scheme Inspection programme.

11.1.4

When we interviewed the then Director DPS, his view was that, until early 2010,
reports on the contracts let using NEC3 had been routinely satisfactory, and a
‘good news story’. As we note in Section 11.4 below, that is not entirely borne
out by the Internal Audit findings from 2009 but certainly Scheme Inspection
reports were satisfactory until the end of 2009.
Scheme Inspection concern at potential for over-payment (Jan 2010)

11.1.5

Despite being classified as 'Satisfactory', some of the Scheme Inspection
reports during 2009 made reference to items being included in the
documentation that were not required and to scheduled work items not being
carried out. Occasionally, a Scheme Inspection report during 2009 made the
recommendation ‘Account to be adjusted in respect of varied work. Scheme
Inspection would stress the importance of accurate surveys and
documentation’.

11.1.6

In January 2010 the Scheme Inspection Officer inspected a kitchen
replacement scheme in the South East Area (Ballyhalbert, Ballywalter) which
gave him cause for concern. His draft report, prepared in April 2010, gave only
'Limited' assurance and said: ‘There were several significant matters that arose
during the inspection’. The report notes the Inspection finding that elements of
the specification were not carried out. The report concludes: ‘Scheme
Inspection is concerned at the potential for overpayment to the contractor
where specified work has not been carried out’.

11.1.7

A meeting took place in early February 2010 with the Scheme Inspection
Manager, Scheme Inspection Officer, the DPS Assistant Directors (Operations)
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and (Policy & Standards) and the Assistant Director (Housing & Regeneration)
present. There is no note of the meeting but the then Scheme Inspection
Officer later reported that the meeting discussed the concerns arising from the
January scheme inspection, specifically ‘…concerns where work was allowed
for but not carried out’. His later note does not record any decisions made at
the meeting but recalls that the term ‘swings and roundabouts’ was discussed.
11.1.8

At the Design & Property Services management team meeting later that month
it was noted that a scheme inspection had been given only 'Limited' assurance.
The minutes recorded: ‘It is important that the issues surrounding the limited
scheme are identified and communicated’.

11.1.9

During February and March four further scheme inspections were carried out,
one in each of the remaining four Areas. SIU's findings were similar to those
from the January inspection. Again, the four draft reports noted concern at the
potential for over-payment.

11.1.10

It was noted at the March DPS management team meeting that there were now
four Scheme Inspection reports in preparation that would potentially be
classified as 'Limited'. The minutes record that the Director again stressed the
importance of identifying and communicating the issues arising from the
inspections.

11.1.11

We have seen records of discussion during April between Area Project
Managers and Property Services Managers about a ‘draft checklist for kitchen
schemes’. We understand this to be an inspection checklist used by SIU which
it was proposed to issue for use by Area teams. The discussion between Area
managers appears to have resulted in agreement to use a cut down version of
the Inspection checklist. This was widely referred to as the ‘tick sheet’.
Schemes were later to be, informally, classified as being pre- or post-tick sheet.
Scheme Inspection reports altered (May 2010)

11.1.12

In late May 2010, SIU finalised the reports of its five January to March scheme
inspections in preparation for submission to the June Audit Committee meeting.
Internal Audit's 2012 investigation established that the draft reports were
altered before submission to Audit Committee. The amendments changed the
wording of various parts of the report including removing the reference to a
concern about ‘the potential for overpayment to the contractor’.

11.1.13

The 2012 investigation established that the Assistant Director (Operations) had
revised the wording for one of the reports and had presented it to Scheme
Inspection Manager as a model to be copied in finalising all the reports. The
report of Internal Audit's 2012 investigation says that the Assistant Director
(Operations) had only acknowledged that he had been instrumental in changing
the scheme inspection reports after computer records had established when
the amendments had been made and by whom.
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11.1.14

From the records of interviews carried out as part of the 2012 Internal Audit
investigation, we understand that the Assistant Director (Operations) had a twofold explanation for his decision to remove the reference to the potential for
over-payment. First, that the schemes were still live and that SIU had identified
issues that had to be taken into account before the schemes were closed.
Second, that these were ‘materials and workmanship’ inspections: ‘If there
were any concerns about financial issues, then they should carry out financial
audit’.

11.1.15

The 2012 investigation report recorded Internal Audit's understanding that the
then Director DPS had not been aware that the reports had been changed and
neither had the Assistant Director (Policy & Standards) even though he was the
Scheme Inspection Unit's line manager.

11.1.16

The Director's June 2010 covering report to the Audit Committee, submitting
the five Scheme Inspection reports, made no direct reference to a potential for
over-charging but reported: ‘A number of [scheme inspection reports] this
Quarter have an inadequate classification indicating sub standard work. As a
result DPS are currently addressing a range of issues that have emerged from
these around both quality and costs and payments. There has already been
interaction between Scheme Inspection, Policy & Standards, Area project staff
and Contractors to ensure the matters raised by Scheme Inspection are
addressed.’

11.1.17

He reported that Scheme Inspection was planning to conduct a series of road
shows for project staff and contractors in each Area, noting that these would
‘…highlight non compliance issues in the contractual and procedural aspects of
AEC scheme delivery’:

11.1.18

As a result of the changes to the wording of the report, the significance of the
issue was ‘lost’, and the members of the Audit Committee whom we have
interviewed have stated that they did not realise that there was a concern about
potential over-charging by contractors at that time.

11.1.19

We should note that the matter of the amended wording was subject to an
externally conducted disciplinary investigation, which did not recommend action
against any individuals. This report was not part of the evidence base for our
review, given its confidential and personal nature.
Action to address the concerns (June 2010)

11.1.20

Meanwhile, however, as noted in the Director's report to the June Audit
Committee meeting, management action was being taken to address the
concerns that the inspection reports had raised. Both Assistant Directors
(Operations) and (Policy & Standards) attended the June Area Project
Managers meeting to discuss the measures to be taken. The minutes record:
‘An Inspection Check List was issued to the APMs for immediate
implementation’ and that road-shows were being arranged ‘…for Area Project
Teams and Egan Contractors’.
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11.1.21

At the end of June, the Scheme Inspection Manager wrote to his manager, the
Assistant Director (Policy & Standards), suggesting various additional
measures to address ‘…the concerns about the inaccuracy of Project Price
Lists and the lack of adjustment at Final Account stage…the potential for
payment for work not done on site.’ He also raised concerns about the move to
contractors preparing the Project Price Lists: ‘How do we ensure compliance
with NIHE specifications and standards?...Who will do this?’.

11.1.22

He also raised concerns about whether inspection arrangements were
adequate, noting that there had been criticism of SIU commenting on areas
beyond its ‘materials and workmanship’ brief. He writes: ‘Our work has
identified major issues there. If we don't do this, who else is ensuring the NIHE
is getting what it is paying for?’

11.1.23

We understand that the Scheme Inspection Manager received no response to
this and that when questioned during the 2012 Internal Audit investigation, the
Assistant Director (Policy & Standards) made no reference to it. We have seen
from the interview record that when he was shown a copy of the 30 June email
he said that he had no recollection of it but that he did recall a conversation.

11.1.24

The Scheme Inspection Officer and Scheme Inspection Manager continued to
correspond about their concerns, with the Scheme Inspection Officer
suggesting that PPLs might contain ‘padding’ to bring the payment up to a unit
price that had been agreed with contractors. The Scheme Inspection Manager
responded to the Scheme Inspection Officer in mid July saying: ‘I mentioned
the main points to [Assistant Director (Policy & Standards] this morning and the
absolute need to flag this up now and deal with it as there is potentially a lot of
money involved plus we obviously aren't getting what we're paying for on site.’
He wrote that the Assistant Director (Policy & Standards) would see them on
Monday and asked the Scheme Inspection Officer to prepare an analysis of
‘…PPL total values compared to the values you calculated they should have
been’.

11.1.25

Whether or not the Monday meeting impressed on the Assistant Director
(Policy & Standards) the seriousness of the concern, arrangements were made
for Scheme Inspection to give a presentation to Area staff in early August under
the heading ‘Quality/Cost Concerns’.

11.1.26

The presentation slides clearly set out SIU's concerns to an audience of
Property Services Managers, Area Project Managers and Project Managers.
Amongst the inspection findings reported were: ‘billed worked not done, billed
work not required, over-measurement, extent of variations at final cost stage’.
Amongst the concerns reported was ‘Risk of over-payment’. The presentation
outlined a ‘way forward’ that included: ‘…Ensure the survey, drawings and
documentation are right. Adjust project price with all variations properly costed.
No payment until work is fully complete fully inspected and defect free’.

11.1.27

The presentation and the measures introduced at the Area Project Managers
meeting in June would appear to have led to changes in working practice at the
front line. At the end of August 2010, the PK Murphy Contract Manager for the
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Belfast Area sent a strongly worded email to the DPS Assistant Directors
(Operations) and (Policy & Standards) and Assistant Director (H&R)
complaining that: ‘In the past few weeks there are various issues which have
arisen regarding the day to day running of the...contract’.
11.1.28

He listed eight areas of concern including: ‘Monies rightly owed on projects
being held until issues around variations are resolved’, ‘Project Managers
insisting that previously agreed rogue rates must be negotiated’ and ‘Agreeing
PPLs is an extremely long drawn out process’. He wrote: ‘The complete ethos
of a partnership contract appears to have been lost in the past 6 months’.

11.1.29

The Assistant Director (Operations) responded robustly to PK Murphy on each
point, emphasising that the Housing Executive required the contractor ‘…to
deliver accurate contract documentation (including accurate PPLs to reflect the
actual work to be carried out on site)’.

11.1.30

In his response to PK Murphy, the Assistant Director (Operations) wrote:
‘Scheme Inspection has been bringing over measurements to our attention and
are trying to ensure that we do not pay for work that has not been carried
out…At the end of the handover, it is the responsibility of the contractor to
invoice for work actually carried out and it is the responsibility of my staff to
ensure that the information provided is accurate.’

11.1.31

A statement by the PK Murphy Belfast Contract Manager was later to form part
of the contractor's formal Response to the March 2103 Referral to Adjudication.
In it he notes: ‘From mid 2010 the NIHE appears to have reconsidered their
approach to contract management and delivery of all 5 Area Contracts.’
Director DPS involvement (September 2010)

11.1.32

The then Director DPS told us that he only became aware of the concern about
potential over-payment in September/October 2010 and had not been aware
until September 2011 that Scheme Inspection reports had been amended to
remove a reference to potential over-payment. He stated that he felt
‘compromised and let down’ by reports having been amended.

11.1.33

An email from the Assistant Director (Operations) to the then Director DPS in
September 2010 brought the matter to his attention as it contained a briefing
note from Scheme Inspection Manager reporting that the August presentation
had alerted Area staff to ‘risk of over-payment’.

11.1.34

In October the Scheme Inspection Manager wrote to the Assistant Directors
(Operations) and (Policy & Standards) reporting on the work that SIU had been
doing with one Area team, identifying the key areas where there were
‘…differences between the PPL and what we are finding on site’. He noted that
SIU was finding: ‘…incorrect rates, items not required, incorrect quantities,
specification queries, items priced but should be deemed included.’ Scheme
Inspection Manager suggested that ‘Rather than the rather isolated Area
approach we have at present, could we give consideration to a central group of
QS's/admin who would scrutinise the PPLs centrally to ensure consistency and
correctness…’
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11.1.35

A meeting was held a week later, 19 October 2010, attended by the then
Director DPS, the Assistant Director (Policy & Standards) and the Scheme
Inspection Manager (the Assistant Director (Operations) being on leave). Our
understanding is that this was the first time that the Director DPS played a
direct part in addressing the concerns about the potential for over-payment.
The notes of the meeting clearly established the directorate's approach to the
management of the contract.

11.1.36

The notes include: ‘Every single dwelling needs to be inspected…Mandatory
use of check lists for each dwelling…No such thing as swings and roundabouts.
Every variation to be properly accounted for…No such thing as 'hands off'
project management...Site presence required by APM/PM to confirm quality is
being delivered and by QS to check cost accuracy’.

11.1.37

The notes of the meeting also recorded the actions that had been or were being
taken to address the concerns. These included the appointment of a Principal
Project Manager, a programme of road shows to Area staff and contractors,
analysis of PPLs and exemplar PPLs indicating cost issues being issued to
Area staff.
Improvement Plan (December 2010)

11.1.38

In the days following the 19 October 2010 meeting, the Assistant Director
(Policy & Standards) drafted a guidance note for circulation to all Area project
staff. He forwarded the draft to the Director DPS and the Assistant Director
(Operations) on 25 October. The draft note identified issues arising from
inspections including ‘Dwellings with defects are being cleared for handover’,
‘Variations in some instances are not being accurately reflected in
reconciliations’ and ‘Project Price Lists do not in some instances accurately
reflect the work required’.

11.1.39

To address the issues, the draft note set out eight points of ‘Guidance to
Project Managers’ including: ‘All dwellings are to be thoroughly inspected for
compliance with specification before handover’, ‘Checklists are to be completed
for every dwelling’ and ‘All Project Price Lists are to be verified for accuracy’.

11.1.40

Our understanding is that the guidance note was not issued but that it formed
the basis for an ‘Improvement Plan’ developed by the Assistant Director
(Operations) and presented to Audit Committee in December 2010. Whilst the
Plan was being developed, revised ‘work content checklists’ were circulated for
use on kitchen replacement schemes, changes to inspection arrangements
were discussed with Area managers, and a programme of road-shows to the
five Areas got underway ‘to make staff and contractors aware of the
performance issues’.

11.1.41

When the Improvement Plan was presented to the December 2010 Audit
Committee meeting, it was described as having been drawn up in response to
issues arising from scheme inspection which were ‘…primarily in relation to the
standard of workmanship but…also indicated that there should be a tightening
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up in the quality of Project Price Lists and final financial reconciliations’. The
paper made no direct reference to the potential for over-payment.
11.1.42

The measures to bring about improvement that were reported in the December
2010 Improvement Plan included:


SIU delivering ten awareness seminars (the ‘road shows’) to Area project
teams and contractors to highlight the issues arising from scheme
inspections;



a joint Property Services / contractor working group ‘…to clarify to the
contractors the standard of delivery that is required…and agree an action
plan as to how this can best be achieved’;



an increased programme of inspections and an increase in SIU from three
team members to five;



a formal monthly meeting of SIU with Assistant Director DPS;



Clerks of Works to inspect all dwellings to ensure that they are completed
to benchmark standard;



more systematic inspection, reporting and record keeping by Clerks of
Works including the use of ‘an itemised checklist…to confirm the amount of
work carried out by the contractor’;



Project Managers to carry out a 10% joint inspection with the Clerk of
Works;



increased checks of electrical works, the introduction of an electrical works
checklists, the additional of five electrical inspectors;



changes to the process to be followed by Scheme Inspection and Area
Project Manager when defects are identified.

11.1.43

The Improvement Plan also devoted a separate section to Project Price Lists,
noting that Quantity Surveyors were having to ‘..spend considerable time
ensuring the PPLs are accurate and reflect the agreed work content’. The Plan
said: ‘This issue will primarily be addressed with the contractors, but to assist
the Area were are proposing to carry out random spot checks in Headquarters.
This will hopefully spur the contractors into the preparation of accurate
documentation’.

11.1.44

It said that SIU had prepared ‘exemplar PPLs to assist the Areas’ and that ‘The
final check lists completed by the Clerk of Works and Electrical Inspectors will
still be used as a secondary check to ensure we only pay for work actually
carried out’.

11.1.45

In practice, the Improvement Plan did not prove fully effective in preventing
over-charging. Later investigation found that there had not been sufficient staff
to implement the increase from 10% to 100% inspection. It also found that staff
had not fully understood the new arrangements. For example, the detailed
review of Scheme B found that Area staff had passed the checklist to the
contractor to complete rather than, as intended, it being completed by the Clerk
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of Works. As we note elsewhere, effective management of this type of contract
required a change in culture and approach and that was not addressed by the
2010 Improvement Plan.
11.2

When concern about over-payment re-emerged (September 2011)
The 'whistleblowing' memo

11.2.1

In September 2011 the Scheme Inspection Unit transferred from Design &
Property Services to the newly formed Corporate Assurance Unit. The former
Director DPS took up post as Chief Executive and the Director DPS post was
filled on an acting basis.

11.2.2

The former Scheme Inspection Officer, now heading SIU (the previous Scheme
Inspection Manager having remained in DPS), reported to the Head of
Corporate Assurance that SIU had recorded concerns about the potential for
over-payment in scheme inspection reports in early 2010 and that reference to
the concern had been removed before the reports were presented to Audit
Committee in June 2010. He told her that SIU had examined the Project Price
Lists of five schemes and had identified potential over-payment to contractors,
across the five schemes, of £513,200 (21%).

11.2.3

The Head of Corporate Assurance wrote to her manager, the then Director of
Corporate Services/DCE, on 29 September 2011 reporting to him the concerns
that the former Scheme Inspection Officer had reported to her. In doing so, she
named the Assistant Director (Operations) as the officer who the former
Scheme Inspection Officer had said had amended the scheme inspection
reports before they were presented to Audit Committee.

11.2.4

She noted in her memo that SIU was continuing to analyse payments on the
five schemes and that the estimated over-payment had now reduced somewhat
as ‘modified tick sheets’ had been used to adjust downwards the final payments
to contractors. As next steps, she proposed that SIU conclude the analysis and
present the findings to Area Project Managers for comment.

11.2.5

Rather than follow the Head of Corporate Assurance's suggested next steps,
her manager forwarded the memo on 3 October to the then acting Director of
Design & Property Services asking ‘Can you advise how we take this forward?’.
In doing so he copied the memo to other senior staff including the newly
appointed Chief Executive.

11.2.6

The Head of Corporate Assurance's 29 September memo was treated as a
‘whistleblowing’ relating potentially to the conduct of an individual officer or
officers. Accordingly, a meeting of the Investigation Strategy Group (ISG) was
convened under the chairmanship of the Director of Personnel & Management
Services, with a remit to investigate the allegation that the Audit Committee had
been misled by the altered scheme inspection reports. ISG met on 6 October
and agreed that the acting Director DPS would complete an initial investigation
within two weeks.
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Differing estimates of over-payment
11.2.7

The acting Director DPS's review of the five schemes produced a very different
set of figures: rather than an over-payment in the region of £500,000, her
analysis suggested that, taken together, payment that had been made on the
five schemes was some £2,000 lower than the ‘anticipated final account’ figure
which, in turn, was significantly lower than the approved contract sum. In view
of the wide discrepancy between these figures and those produced by SIU,
Internal Audit was asked by ISG to review the differing findings and come to a
position.

11.2.8

As noted at para 10.2.3 above, Internal Audit's work focused on one example
scheme and drew on the technical expertise of the Senior Procurement
Manager. Although ISG concluded in March 2012 that over-charging had
occurred, it was not until October 2012 that an agreed methodology led to a
final estimate of the over-payment on the example scheme (c.£60k).

11.2.9

Internal Audit also carried out an investigation into the allegation made in the
Head of Corporate Assurance's 29 September 2011 memo that scheme
inspection reports had been altered before submission to the Audit Committee
to remove reference to the potential for over-payment. The Internal Audit
review, concluding in October 2012, substantiated the allegation

11.2.10

Legal advice on recouping over-payment was sought in May 2012 and this led
to the appointment of Quantity Surveyors Moore MacDonald & Partners to
review a sample of 19 schemes. We report on their findings in Chapter 10
above. We report in Section 14.2 below on the action taken to recoup overpayment.
Reporting to the Board

11.2.11

Audit Committee was made aware of the ‘whistleblowing’ at its meeting on 5
October 2011. We understand that the Head of Corporate Assurance drew the
Committee's attention to the matter and that the acting Director DPS reported
that she was ‘…examining reports that a number of scheme overpayments
were not reported’. The Committee asked that a full report be made to the
Board and to the December Audit Committee meeting.

11.2.12

A special Board meeting was held on 9 November to review progress on a
number of ‘special investigations’ that had been underway for some time. The
minutes record that the Board noted the cases being considered by ISG and we
assume that this case would have been mentioned in that context. The minutes
of the next, regular, Board meeting at the end of November make no mention of
the case.

11.2.13

The first formal report was made to the 7 December 2011 Audit Committee
meeting with a paper by the Head of Internal Audit titled ‘Review of possible
over-charging in Planned Scheme Contracts - Kitchen Scheme Replacement’.
The paper reported that ISG had received a memorandum from the Head of
Corporate Assurance ‘…highlighting possible over-charging concerns on five
kitchen replacement schemes’.
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11.2.14

It reported that a review by Design & Property Services of the same schemes
had not found over-charging, that ISG had asked Internal Audit to reconcile the
two different sets of findings, the work had begun and progress would be
reported to the March meeting.

11.2.15

The Committee sought and received assurance from the acting Director DPS
that improved controls were now in place. She undertook to report to the next
meeting on the improvements that had been made.

11.2.16

The Audit Chair reported to the 14 December Board meeting: ‘Senior
Management have undertaken to bring a report to the Audit Committee in
March with assurances in relation to planned maintenance, final accounts
reconciliation and over-payments to contractors’.

11.2.17

Meanwhile, a strong message was being given to Area staff. The minutes of the
December Property Services Management meeting record that the Assistant
Director ‘…drew attention to some Audit issues:

11.2.18



Compensation events should be recorded as soon as possible



Nothing to be signed off unless checked and inspected



Do not cut corners



Much tighter regime under new SIU so respond to any queries or
outstanding info’.

Internal Audit's report to the 7 March 2012 Audit Committee meeting reported
that work to reconcile the differing estimates was continuing, with Internal
Audit's own estimate of over-charge on the example scheme currently at
c.£90k.
Improvement measures

11.2.19

At the same March meeting, the acting Director DPS reminded the Committee
of the improvement measures that had been introduced during 2010: the use
of ‘tick sheets’, the issue of exemplar PPLs, the programme of road shows and
the increase from 10% to 100% inspection. She reported that it had become
clear during 2011, however, that there was insufficient staff resource to carry
out the 100% inspection, partly as a result of the increasing programme
workload.

11.2.20

The acting Director reported the recent action taken:
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36 additional agency staff - surveyors - engaged in the Areas;



re-measurement being carried out on all schemes;



a Central Cost Group established and an initial review of 15, old and new
schemes, undertaken. Based on the findings, a 'Final Reconciliation
Adjustment Sheet' issued to Areas to assist in the preparation of final
payments;
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awareness sessions held centrally and in all Areas, focusing on the
importance of checking the PPLs and of 100% inspections.

11.2.21

She noted the need for additional Area resources both to complete the final
reconciliations and to take forward the substantial 2012/13 programme. She
also noted: ‘There is no doubt that final reconciliation will be robustly
challenged by contractors…and may result in legal action by either party’. She
reported ‘..the lessons learned will inform the new planned maintenance
procurement’.

11.2.22

The remedial action intensified from April, with the appointment of a new
Director of Design & Property Services, and again from June when the then
Chairman convened the first in a series of meetings - of Board members and
the senior staff team - focusing exclusively on planned maintenance. The first
meeting agreed the creation of a Quantity Surveyor team to work on financial
reconciliations and report weekly to Director DPS. The QS team held its first
meeting later that month.

11.2.23

The new Director DPS gave a full report on progress to the June Audit
Committee and Board meetings. Further measures being taken were reported
as:


staff training, focussing on governance and ‘…how to manage the contract
and hold the contractor accountable’;



compliance with the 100% inspection regime to be monitored;



Director of Finance to chair a small group, including the Directors of Design
& Property Services and Housing & Regeneration ‘…to bring resolution to
outstanding final accounts’.

11.3

What could or should have been done that wasn’t?

11.3.1

As soon as the SIU report in early 2010, a ‘quick and dirty’ review should have
been carried out. This could ideally have been an independent review from an
external consultant who understood the system or could have been through
Internal Audit.

11.3.2

When, in the autumn of 2010, the Design & Property Services senior team
recognised the need for a comprehensive action plan to address the concerns,
the Improvement Plan did not address the key issues, and was managed
inadequately. The Improvement Plan should have contained clear objectives
and measurable deliverables, with clear responsibility for project management
and sponsorship by a Director or Assistant Director who did not have line
management responsibility for the activities.

11.3.3

Once the issue had been escalated by the Head of Corporate Assurance in
September 2011, an instant, ‘quick and dirty’ review into the issue could and
should have been undertaken and the issue verified. Instead, it took six months
even to establish that there had been over-payment. Had the matter been the
subject of an independent assessment similar to that subsequently undertaken
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by Moore MacDonald, the issues and quantum could have been crystallised 12
months earlier than they were. The Internal Audit investigation was slow, and
seemed to concentrate on disagreements on the quantum of over-charging,
rather than the principle and the systems.
11.3.4

Effective action began to be taken from mid-2012, with staff recruitment and
thus re-measurement being put in place relatively quickly by the new Director
DPS.

11.3.5

However, there is as yet insufficient management information to monitor value
for money and cost movements, and it would appear that effective control
mechanisms are not yet in place. As noted above, our review did not include an
audit of controls but, during our review at Area offices, we found that some
controls were not being applied. For example, signatures were not always
obtained and we were unable to evidence controls over the inspections carried
out by the Clerks of Works. We also found that large parts of the Scheme
Delivery Process had not been updated since 2008 despite significant changes.
We also found that here is still apparent denial of the issue in some Area
offices.

11.4

Were early warning signs missed?

11.4.1

From our review of Board and management meeting papers, the early reporting
on the contracts was all positive, with Key Performance Indicators showing
performance - measured mainly in terms of client satisfaction - higher than
target level. As noted at para 7.4.2 above, a report to the Board in March 2009,
estimated that the organisation was saving £4.8m annually from efficiencies
derived from 'Egan type' contracts and was profiting from a range of uncosted
benefits including a reduction in customer complaints and contractual claims.

11.4.2

As noted at para 7.4.3 above, the Board did not accept the good news
uncritically, asking that an independent evaluation of the financial efficiencies
be brought to Audit Committee. Although the Board's request was followed up
in the ‘Matters arising’ of the following two meetings, it then appeared to drop
off the radar for the best part of a year.

11.4.3

In May 2009, the Belfast Area Property Services Manager reported to the
PSM's monthly meeting that two of the five objectives of an ‘Egan Contract
Audit’ had been classified as 'Limited'. This was an audit of the project
management of the kitchen replacement works in the Belfast Area. The
following month, a CXBC meeting discussed the same audit. The meeting
agreed that Internal Audit would ‘look at the wording’ and that it would be
withdrawn from the Audit Committee papers for the June meeting.

11.4.4

The minutes of Property Services Management meetings and CXBC meetings
over the following months reflect that the audit continued to be the subject of
discussion between management and Internal Audit.

11.4.5

The audit was finally reported to the Audit Committee in October 2009. It gave
only 'Limited' assurance to one of the five audit objectives which was: ‘To
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ensure that all schemes on site are fully monitored by Design and Property
Services for both financial and physical progress and appropriate change
control procedures are in place.’ The audit report identified 11 points of
concern; the management response took issue with each of them.
11.4.6

The minutes of the meeting record: ‘[Audit Manager] said while various checks
and balances are in place for this type of work Programme Managers appeared
to apply a lighter touch than that prescribed’. The Committee was concerned at
the lack of agreement between Internal Audit and management as to how the
type of contract should be managed and audited and asked the Chief Executive
to review and report back to the next meeting.

11.4.7

Discussion continued at the January 2010 Audit Committee meeting, with the
minutes recording ‘...the Audit Committee's emerging view that the risks and
controls surrounding the management of AEC contracts may not be as fully
understood organisation-wide as is necessary; also that the levels and types of
risks associated with AEC contracts require further scrutiny and transparency’.
The Committee discussed the need for ‘an organisation-wide scoping exercise
on the risks surrounding the management of AEC contracts’.

11.4.8

In this context the Audit Committee's request, from the previous March, for a
review of the financial efficiencies of the 'Egan' contracts appeared to resurface
and arrangements for a wide-ranging review were discussed by CXBC over the
following months. A paper to the March Audit Committee meeting reported that
an external review was to be commissioned ‘...to analyse the performance and
effectiveness of the AEC framework within NIHE’. The review was to have three
strands: value for money, risk and controls.

11.4.9

When we interviewed the former Audit Chair, she told us that the Committee
and Internal Audit had pushed for an independent review and that it had been
resisted by the then Chief Executive and Director of Housing & Regeneration.
Another Audit Committee member from that time told us ‘It was taking such a
long time…[the then Chief Executive] couldn't believe that I was trying to waste
money by commissioning an external report’.

11.4.10

When we asked the former Audit Chair why she felt there had been resistance
she said that she felt it was simply the ‘…natural inclination in a big
organisation for management to say 'We can handle this. We can sort it out'‘.

11.4.11

At the following - June 2010 - Audit Committee meeting it was reported that the
business case for the appointment of consultants to carry out the review was
with DSD for approval. Audit Committee noted its concern at the time being
taken to progress the matter. At the 19 July CXBC meeting it was reported that
DSD had not approved the proposed consultancy appointment and that an
internal review would be carried out instead.

11.4.12

The former Audit Chair told us ‘We never managed to get the independent
review that we wanted…It got stuck there with DSD’. To our knowledge, no
internal review was carried out, although clearly steps were taken leading to the
development of the Improvement Plan.
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11.4.13

At the end of the year DSD carried out its own ‘Gateway Style Health Check
Review’ of the Housing Executive's 'Egan' contracts, largely prompted by the
concerns that had emerged during 2009/10 about response maintenance. The
review was critical of contract management arrangements, noting amongst its
concerns a lack of understanding of different contract types, ‘the culture of nonadversarial management as the primary technique for managing contractor
behaviour’, a lack of clarity as to who was responsible for individual contracts
and a lack of effective escalation processes. The report says: ‘There was an
expectation that 'The Centre' would pick up problems and act upon them but in
reality this did not happen.’

11.4.14

The Northern Ireland Public Accounts Committee reported that contract
management issues had been identified within Property Services as early as
2010, albeit on the Response repairs side. Further issues with contract
management of the Warmer Homes programme were identified in 2011. The
Northern Ireland Audit Office review in 2012 highlighted concerns around
contract management. All of these suggest a pattern which was ignored. If
anything, and as various respondents told us, the response of some managers
seems to have been one of denial and ‘no more bad news’.

11.5

The Red Sky episode

11.5.1

There is no doubt that the Red Sky episode in 2009-10 impacted on this issue
and the management response to it. Instead of recognising that problems of
inadequate project management and cost control/over-charging in one area of
the business should alert management to the potential for similar issues
elsewhere, it appears to have led to a different response.

11.5.2

The point was again made by several interviewees that there was a culture of
‘no more bad news’ (in addition to Red Sky, over-charging on other contracts
elsewhere in the Housing Executive, Housing Benefit issues, and land deals),
to the Board and Audit Committee, as a result of which they were kept in the
dark.

11.5.3

Although it appears that Board/management relationships are now more open
and better, the culture that existed at that time appears to have led to a
response from some managers to keep things within the staff team, rather than
confront the matter and share the issues with the Board and Audit Committee.
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12.

VALUE FOR MONEY

12.1

Background

12.1.1

The Housing Executive went through a competitive tendering process to
appoint the four contractors for the five regions.

12.1.2

Moore MacDonald acted as independent advisers and endorsed the process.
The inference could be drawn that the resultant prices were appropriate for the
work content at the time, in Northern Ireland. In our interviews with Moore
MacDonald, they suggested that the prices were reasonable, but ‘nothing
special’, despite the large volumes and continuity offered.

12.1.3

We are not aware of any suggestion that the procurement process was flawed,
although we do find it surprising that inflationary increases were allowed in a
four-year framework deal, and that that inflationary allowance was not offset in
any way by recognition of savings resulting from continuity and standardisation.

12.2

What was the actual unit cost?

12.2.1

The change from the JCT contract to the NEC3 contract produced a cost
saving for kitchen installations of some 14%. The exact value of the saving is
unclear as we have been given two different sets of figures setting out average
costs – one from the Assistant Director (Operations), one from the Senior
Project Manager QS.

12.2.2

Our assessment of the data produced by the Senior Project Manager QS is that
he adjusted the actual prices to reflect the movement in UK RPI over the time
period. Based on 2011/12 values, the actual cost of £4,762 compared to a
comparable adjusted cost of £6,128 for 2003/04. Alternatively, based on 2003/4
values, the actual cost of £5,048 in 2003/4 reduced to an adjusted cost of
£3,923 for 2011/12.

12.2.3

These examples suggest a cost saving of 22.3%, although we are unable to
verify this due to the absence of the Senior Project Manager QS. Whatever the
precise figure, we consider that significant savings were demonstrated on the
original figures, which appear to compare unfavourably with GB equivalent
projects.

12.2.4

At the same time, the specification for the kitchens was enhanced. It is
understood that the quality of units is better and the number of units increased.
The kitchens also now benefit from a re-plastered ceiling, upgraded electrics
and more redecoration.
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A comparison of average annual kitchen refurbishment costs by Area between
2008/9 and 2012/13, shows that actual costs have:


fallen by 8% in the North East Area



fluctuated in the South Area, but are now on par with 2008/9.



remained comparatively constant in the West Area.

12.2.6

Over this period, contractors’ rates have been increased by 13.2% to take
account of increases in the BICS building price index, indicating that in real
terms costs in the South and West have also fallen.

12.2.7

The Belfast Area reduced its specification in 2011/12 as did the South East
Area in 2012/13, so costs are not strictly comparable.

12.2.8

If the impact of the specification reductions in Belfast and South East is
excluded, the change in cost for the other 3 areas shows an increase of 3%
over the period, which set against the BCIS rise of 13% shows a saving of 10%
in real terms for 2012/13.

12.3

Comparison with costs in Great Britain

12.3.1

We have collected information from comparable organisations with similar stock
types undertaking comparable work in Great Britain. The organisations
consulted are based in:


Glasgow



Sunderland



Liverpool



West Midlands.

12.3.2

While the comparison provides an indication of comparable costs, they are not
and cannot be an exact match. The organisations’ stock is similar but not
identical. The stock condition will differ and the contract terms will differ. All of
these elements affect the price.

12.3.3

We considered comparing the cost of individual items, such as a 500mm base
unit, but contractor pricing tactics preclude a reliable direct comparison. The
base unit is usually part of a package and contractors are pricing the package
rather than the individual unit. Two contractors will allocate their overheads,
profit and preliminaries in different ways, which prevents a simple comparison
of individual items. Consequently we have opted to compare the comparative
costs of full kitchen replacements.

12.3.4

We attempted to compare similar sized homes across the sample group. Again
the assessed price for a home can be affected by the number and proportion of
homes of that size in the client contract. Allowing for these caveats, the
comparison has revealed the following (all figures quoted exclude VAT):
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Three of the landlords had a kitchen refurbishment cost of approximately
£3,900. This compares to £4,300 for the Housing Executive (excluding
Belfast with its lower specification), using the Assistant Director (Operations)
data. This suggests that the Housing Executive’s costs are some 10.25%
higher.



Using the Senior Project Manager QS's data, the Housing Executive’s
average is £4,762. This suggests that the Housing Executive’s costs are
22% higher.



The other two organisations had average costs of £2,300 and £3,200, but
their specification has more limited work content than the Housing
Executive’s.

12.3.5

We have not attempted to compare external works costs as these are even
more susceptible to local stock conditions and varying work content.

12.3.6

It is not clear if there is a ‘Northern Ireland factor’ involved in the pricing. While,
in principle, there is no barrier to major Great Britain-based contractors
operating in the province, in practice this has not happened. We are aware that
one attempted to enter the Northern Ireland market but failed, because they
could not secure the sub-contractor and supply chains at competitive rates.

12.3.7

It is not clear whether Northern Ireland operates as a something of a ‘closed
market’, which could impact on prices, either positively or negatively depending
on the relative power at any time of a main contractor and supplier.

12.4

Inflationary increases

12.4.1

The Housing Executive’s contract had static prices for the first two years and
included provision for annual price increases thereafter based on the
movement in the RICS Building Cost Information Service (BCIS) all buildings
index. This is a mechanism to reflect inflationary price movements in building
costs. By using an industry-recognised, published index there is clarity in the
assessment of inflation. We note that the inflationary increases were stopped
for the more recent two years, and that none have been allowed in the current
procurement exercise.

12.4.2

The framework cost base was increased by 8.86% in January 2010 and by
4.37% (a cumulative 13.23%) in January 2011.

12.4.3

The Housing Executive opted for the General Building Cost index value for UK
construction. While the RICS does produce regional indices, it does not
produce an index for Northern Ireland. It is thus not possible to identify with
information available if the cost inflation in Northern Ireland is different from the
UK as a whole.

12.4.4

During our interview, Moore MacDonald commented that the current rate of
remuneration for the contractors, having benefited from a 13.2% inflationary
uplift, is higher than could be obtained through re-tendering. This was not
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with specific examples, but based on their professional

12.4.5

The contractors were entitled to an automatic inflationary increase based on the
BCIS index. However, it is not unusual in GB for there to be negotiation around
the size of the uplift. The usual case made by the employer is that continuity of
and increases in work load for the contractor would offset the need for the full
inflationary increase.

12.4.6

The information provided by the Housing Executive indicates that the volume of
its starts increased during the latter part of the contract.
Year
Basis of
framework
2009/10
2010/11
2011/12
2012/13

Total Scheme Starts

Kitchen starts

13,150
13,700
16,000
30,600

4,050
2,600
4,300
5,450

12.4.7

This is not a clear cut indicator that the contractor will be getting more work, or
turnover or profit. The increase in 2012/13 was significant. In view of the
increase in work volume, particularly in 2012/13, we would have expected the
Housing Executive to negotiate a reduced inflationary increase.

12.4.8

The data provided by the Senior Project Manager QS has indicated that the
average costs of kitchens have increased by more than the inflationary
increase since 2008/09.
Year

Average cost

2007/08
2008/09
2009/10
2010/11
2011/12

£4,444
£3,909
£4,354
£4,856
£4,762

Change from
previous year

Cumulative on
2007/08

-12%
+11.4%
+11.5%
-1.9%

-12%
-0.2%.
+9.3%
+7.2%

12.5

Cost Monitoring

12.5.1

The increase in average cost of kitchens is less than the BCIS increase. The
average cost increase in 2011/12 has been deflated by the significant reduction
of the specification for kitchen installations in the Belfast region. If the Belfast
average cost for 2011/12 is excluded there would have been a very minor
increase of 0.3% in the average price in 2011/12.
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12.6

Transfer of Works Information

12.6.1

The transfer of Works Information to the contractor has produced an on-cost
cost saving on this element. This is assessed by the Housing Executive as
£90,000 per annum in 2010/11. The increase in volumes of kitchen installations
in subsequent years would indicate an increased saving in each year.

12.7

Savings from reduction in staff

12.7.1

It could be argued that any loss that the Housing Executive has sustained as a
results of its light touch management, should be offset in part by the savings
the Housing Executive has gained from the reduction in technical services staff
numbers. As noted at para 6.4.5 above, the Housing Executive was required to
make substantial cuts in its staffing across the three years 2008/09 to 2010/11
in order to manage within a reducing salaries budget.

12.7.2

From 2010/11, once the full impact of technical services staff reductions had
been achieved, it is understood that the Housing Executive’s annual salary bill
for Property Services staff will have been reduced by around £5m.

12.7.3

We do really not accept this logic of ‘off-set’. The fact that savings had to be
made is common across the public sector in all the UK. The problems arose not
because saving were made, but because – in our view – the wrong savings
were made.

12.8

In summary

12.8.1

The Housing Executive has achieved better value through the NEC contract
arrangements than it had previously achieved under JCT. The average price for
kitchens is lower and the specification and work content has increased.

12.8.2

Significant savings were made in staff and consultant on-costs to manage the
works. However, as the Housing Executive, in common with public sector
organisations across the UK, was required to make staff cuts in order to
manage within its running costs budget, we do not consider that the saving in
technical services staff salaries can be 'off-set' against any additional costs
incurred through its light touch management.

12.8.2

Comparisons with costs incurred by housing organisations in England and
Scotland for comparable programmes suggest that the Housing Executive may
have paid more than some equivalent schemes. It must be stressed, however,
that no two landlords' stocks are identical and benchmarks provide an
indication not a definitive conclusion.

12.8.3

Overall it is clear that the recent NEC contracts have produced a significantly
improved product at a lower unit cost than the previous JCT option.
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13.

THE CURRENT SITUATION

13.1

What contracts are now in place?

13.1.1

Although the framework contracts were meant to run for four years, from
January 2008 to January 2012, they were extended by a year to end January
2013.

13.1.2

As a result, all of the four contractors are currently ‘holding over’. PPLs are
being drawn up by the contractors, albeit subject to more stringent checking
than was the case previously. The rates used are those from the original
framework, subject to two years’ inflation linked increases – there have been no
further increases for the last two years.

13.2

What controls and assurance are there?

13.2.1

Having identified issues with contract management and then over-charging, we
would have expected a root and branch view of the NEC contracts and their
systems. This does not appear to have happened, and until recently any
modifications have essentially been on-going modifications to address specific
issues:


Tick boxes for quality



Recruitment of additional QSs for re-measurement.

13.2.2

It is our opinion that the modifications are not yet adequate to address the scale
of problems identified. Specifically, there still appears to be an inadequate
emphasis on quantities and value for money. Furthermore, on-site checking
does not use staff resources effectively, with two separate post-works
inspections, one for quality (by the Clerk of Works) and one for quantities (by
the QS).

13.2.3

There is a four stage approval process applied to all contracts, namely:

13.2.4



outline proposals;



area clearance;



quotation stage; and



central approval.

Although important changes have been made, this system is fundamentally
unchanged since 2008, despite the fact that it did not identify and address the
problems of over-charging at that time. This is of concern, bearing in mind
some senior members of staff expressing the view that the new arrangements
are ‘more robust’, and that the previous problems were primarily the result of
inadequate staffing levels leading to incomplete checking of proposals prior to
approval.
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13.2.5

It is our view that the problem was more systemic, with the information provided
being inadequate to allow robust challenge. That lack of challenge allowed
over-quantification, which in turn was not addressed because of a lack of remeasurement during the course of the construction works. Although there has
been, and continues to be, improvement, the evidence of the CCG is that overcharging of 15% is still occurring in one Area,

13.2.6

It has been put to us that the key controls over the contracts are the regular
contract meetings and the Scheme Delivery Process. Nevertheless, many parts
of the Scheme Delivery Process have not been updated since 2008, despite
issues being identified. Even though that matter is now being addressed, it was
still acknowledged by the staff involved that updates have not ‘caught up’ with
practice. As a result, it is not surprising that Areas implement systems
differently, or even worse ignore them.

13.2.7

Information is held in a variety of systems, e.g. Meridio, AIMS, HMS,
CRYSTAL, MIS, Profess, Time and Financial Management. Many quality
systems are paper-based, and, as noted at para 11.3.5 above, a brief review of
those showed that key controls (such as sign-offs) were not always carried out.

13.2.8

It is our opinion that current modern Management Information systems are still
lacking. The information that we have inspected is largely out of date and
historic. We have received two different sets of average cost data with no
certainty as to which is valid.

13.2.9

Finally, the culture in a number of offices still seems to be one of denial that
over-charging has been happening.

13.2.10

Therefore, in conclusion, it is our opinion that controls and assurance are not
yet adequate. Although there is now an improvement plan in place, focusing on
the right issues, it will take time and drive to work through and embed the
necessary changes.

13.3

Could over-charging still be continuing?

13.3.1

Until appropriate controls and review mechanisms are in place it is not possible
to be certain that over-charging has been eliminated. Our view, therefore, which
is shared by the Central Cost Group, is that over-charging could be continuing.

13.3.2

We have not sought to quantify any continued over-charging although we
consider that it is likely to be at a lower rate than previously. The calculation of
the £18m over-charging is based on the assumption that over-charging is
continuing, albeit at a lesser rate of 2.5-5%. The exception in the model is the
West Area, where the assumption has been made that over-charging is running
at 15% for ECMs and 18% for kitchens. This assumption is based on the
CCG’s perception of poor management in that Area.
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13.4

Are there areas for further investigation?

13.4.1

Our work has concentrated primarily on the kitchens contracts. Further work is
necessary in relation to LAPs, ECM and fire doors, to understand if the total
estimate for potential over-charging is correct. We consider, based purely on
experience elsewhere and the type of work involved that there is less scope for
over-charging than with kitchens.

13.4.2

Although it could be argued that a complete and exhaustive review of the
existing frameworks should be carried out, our view is that the resource should
be devoted to ensuring that both the pricing and control mechanisms are
correct for the introduction of the new framework following the current
procurement exercise.
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14.

PROSPECTS FOR RECOVERY AND REDRESS

14.1

What do the contracts provide?

14.1.1

The NEC3 form of contract requires changes to costs to be resolved quickly,
when events are fresh, and not to leave resolution until a ‘final account’
negotiation months later, as typically happens with a traditional JCT contract.

14.1.2

It requires re-measurement as the contract progresses, i.e. in this case as each
dwelling is completed and before payment is made for the work to that property.
The client’s redress is to challenge the contractor’s claim and seek to reduce
the payment request at that time.

14.1.3

Similarly, it requires the contractor to claim, through a Compensation Event
(‘CE’) submission, for any work that is in addition to the client’s Works
Information or if any factors have led to a disruption of work, again at that time.

14.2

What has been done to date?

14.2.1

For reasons of commercial confidentiality, this section gives only a summary
overview. By July 2012, the Housing Executive considered that it had sufficient
evidence of over-payment to put to the contractors. Director DPS wrote to each
of the contractors on 20 July: ‘A number of schemes have been assessed and
there is evidence of over-payment on some of these. The Area Project
Manager will be meeting with you to present you with the assessment of these
schemes and will be seeking your response within two weeks’.

14.2.2

Director DPS and Director Housing & Regeneration met with all four contractors
in late August. The contractors were told how evidence of over-charging had
been identified and that the proposed meetings had been suggested as way of
providing contractors with ‘…an opportunity to review and provide counter
evidence to overpayments’.

14.2.3

The Housing Executive wrote to PK Murphy on 31 October notifying them of the
over-payment and inviting them to engage with the Housing Executive ‘…in a
cost effective and efficient manner in order to address the question of overpayment’. Similar letters were sent to the other three contractors over the
following months.

14.2.4

After a period of correspondence, the Housing Executive referred the dispute to
Adjudication on 27 March 2013, seeking a decision that PK Murphy had been
overpaid for work on one specific scheme in Belfast.

14.2.5

In the event, the Adjudicator considered that he was not able to make a fair and
just decision by the due date and resigned in mid May. We understand that
since then there has been some progress towards reaching a negotiated
settlement.
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14.3

What are the chances of success in Court?

14.3.1

If the Housing Executive wishes to pursue the matter by litigation, it must prove
that the claims for payment were inflated. It will only be able to do this by
providing factual evidence that works undertaken were less than claimed by
contractors.

14.3.2

The legal advice received is that the Housing Executive cannot use a range of
sample properties and extrapolate the results across all properties. A claim for
compensation can only be supported by actual evidence, home by home, that
there has been over-charging. Our own lay understanding confirms this advice,
although we must emphasise that we are not qualified to give legal advice.

14.3.3

This would require inspection of plumbing, electrics and plastering hidden
behind kitchen units and decorative finishes. While this could be done, it would
be costly and very disruptive to residents. If many needed to be done, rather
than a few to demonstrate the principle, it would also take a significant logistical
effort to deliver the evidence which would probably take many months.

14.4

What are the chances of a negotiated settlement?

14.4.1

In view of the potential cost and time of seeking legal redress, the Chief
Executive’s view is that a negotiated settlement is the best course of action.
This is for two main reasons:


It avoids the risk of the Housing Executive incurring significant cost and
disruption to residents without any guarantee of recovery.



It offers the opportunity of ongoing negotiated recovery from the contractors
as they continue trading and hopefully generating profits.

14.4.2

It has been suggested that the Housing Executive could refuse to engage the
four contractors for any future contract until and unless the contractors agree to
reimburse over-charging. Clearly any decision on this matter will depend on
expert advice concerning compliance with OJEU regulations.

14.4.3

In its ‘Planned Schemes Procurement Strategy’ in May 2012 the Housing
Executive stated that: ‘the Framework Member who has submitted the lowest
price for that Lot will be appointed to carry out the work packages within that
Lot’. It is understood that this wording is replicated in the tender documentation.
We have not seen any terms within the procurement and tender documentation
that would allow the Housing Executive to opt out of this straightforward work
allocation.

14.4.4

The contracts will be allocated, in descending value in line with this stated
principle. If one or all of the four contractors qualify for a contract award through
the assessment of the tendered price, there does not appear to be an option for
the Housing Executive to appoint an alternative contractor. We should note
here that we are not qualified to give legal advice, and that this must be a
matter between the Executive and its legal advisors.
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14.4.5

The current tactic of delaying appointment may put pressure on the contractors
to negotiate, as they need the new business. However, unless the four
contractors’ employment is extended further, it would prevent the Housing
Executive from progressing its programme of upgrading homes.

14.4.6

If the Housing Executive sought to appoint an alternative contractor and moved
outside its stated OJEU selection procedure to do so, we note the existing
contractors could challenge the award. That could prevent the Housing
Executive from undertaking any work until the dispute is resolved. This could be
a lengthy process, lasting many months or years, as we understand has
happened on another procurement exercise.

14.4.7

The Housing Executive could suspend the existing procurement process and
could probably find grounds to do so. It could initiate a new process, but would
find it very difficult under current OJEU legislation to exclude any or all of the
four contractors. Although based on fact, introducing a pre-qualification
condition that no contractor would qualify if they were in dispute with the
Housing Executive may not in itself be enough to exclude these contractors.
Any such attempt to exclude them on this basis is likely to result in a challenge
which would probably suspend the procurement process.

14.4.8

In our view, the Housing Executive has taken the right approach to consider the
options for recovery. Legal advice has been sought and the best solution would
be a negotiated settlement. Delaying the award of the new contract appears to
have been successful in bringing the companies to the negotiating table.
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15.

LOOKING FORWARD

15.1

What needs to be done now?

15.1.1

A decision must be made, to resolve the existing impasse – both to seek to
recover any over-payments and to conclude the procurement exercise.

15.1.2

The Housing Executive has the opportunity to negotiate a settlement and we
understand that the four contractors are now more willing to acknowledge that
they may have benefited from inflated payments. It has the opportunity to offer
new work to these contactors. It is understood that all four are under
consideration for the new contracts. As noted at para 14.4.2 above, the
Executive may have limited room for manoeuvre on appointment. However, it
does have the ability to robustly manage any contracts awarded to them.

15.1.3

It may also wish to negotiate an agreement that aligns a ‘refund’ pro rata with
new work volumes. This is a form of set off, or perhaps profit-share. There can
be complications with this approach as it adds a further consideration when
awarding works and will impact on the contractor motivation, but it may be an
option if further contracts must be awarded to the four contractors as a result of
the procurement exercise. Achieving such a solution will depend on specialist
advice on the legalities of procurement.

15.2

Are the proposed ‘consultant led’ contractual arrangements appropriate?

15.2.1

The Housing Executive now has additional professional staff in place to
facilitate a higher level of checking and inspection on the contractors’ work. It
does not matter whether consultants or in-house staff are used to prepare PPLs
as long as they are accurate, align with the Housing Executive’s policy on
works to be included, and any changes are monitored / approved.

15.2.2

It appears that the extra staff are targeted at mid- and post-contract inspections
rather than checking initial PPLs. The balance of staff use across the whole
delivery process should be reviewed to ensure the extra resources are yielding
the best value. The increase in inspections, if properly targeted, should identify
further areas where contractors are inflating volumes/costs or are not
accurately recording actual work done.

15.2.3

The Housing Executive should consider the additional staffing costs against the
savings/cost reductions realised from the enhanced inspection regime.

15.2.4

There appears to be improving co-ordination of work and better information
exchange between Areas and the central management team. However, it still
appears that different specifications are being used in different Areas. This
appears to be local choice rather than a co-ordinated policy decision. This
differential standard could lead to resident challenge if it becomes public that
some Areas are getting higher level upgrades than others.
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15.2.5

There is still no standard policy on what should be included and what the
average cost should be for a specific solution. The recent work to establish cost
differentials across Areas should enable the Housing Executive to better
understand its cost base. However, we have not seen evidence that internal
benchmarking is happening.

15.2.6

The Revenue Replacement works and ECM works were part of the Housing
Executive’s response to achieve the government’s Decent Homes Standard.
We have seen no evidence of progress being reported or PIs indicating targets
or progress.

15.2.7

We understand that the tender returns from the new procurement process
suggest that the new costs will be lower and therefore provide better value. It
will, of course, need enhanced contract management to realise this.

15.2.8

Current contract management and reporting processes seem exclusively
paper-based. The minutes of the monthly contract meetings are thorough but
very lengthy. Producing these is notably time-consuming. A simplified electronic
reporting system should be developed. Linked to this, options for developing a
hand-held solution to enable systematic inspection recording should be
explored, to enable updating and interrogating data.

15.2.9

The current Improvement Plan should be amended and extended to include the
lessons from this exercise.

15.3

Are proposed staff and consultant resources adequate?

15.3.1

Providing additional professional resources will improve the Housing
Executive’s ability to undertake the necessary pre-, mid- and post-contract
assessment of works. Consultants will have responsibility for managing the
contractors in certain areas and will be held liable for any deficiencies in those
areas. The role of DPS staff will be to inspect, monitor and evaluate the
programme of works.

15.3.2

As important as the extent of resources is their appropriate deployment and, as
noted at para 13.2.2 above, we continue to have some concerns that staff
resources are not being deployed most effectively. We would also note the
need to ensure that consultants are managed effectively and that their
responsibilities are clear.

15.3.3

In addition, the key to success will be the Housing Executive’s ability to use the
information gained through the assessment of works to improve value and
maintain quality.

15.4

Is there adequate control assurance?

15.4.1

As we have noted in previous sections, we are concerned that:


Existing systems remain inadequate, with resources allocated sub-optimally;



Some staff in Area offices still do not accept that there is over-charging;
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The negative organisational culture we have identified as a contributory
factor in this episode may persist in parts of the Executive. We are thinking
here, in particular, of what we saw as a lack of common purpose and
understanding between Areas and the centre. We gained the impression
that front line staff feel that they are doing as well as they can with
inadequate resources and support from the centre;



Despite huge amounts of information being collected in a variety of systems,
management information is inadequate for the task in hand.

15.4.2

Following identification of issues with the NEC3 in 2010, an improvement plan
was introduced. This plan did not address the over-charging issue. It focused
on quality and satisfaction, and introduced limited staff training and tick sheets
for Clerks of Works to improve quality. Furthermore, its implementation was not
managed adequately.

15.4.3

For a robust and effective Improvement Plan, we would expect:


a Project Sponsor, either in the senior management team or Board.



a Project Plan with clear deliverables, milestones and review mechanisms.



a dedicated and independent Project Manager leading a project team.



adequate and appropriate resources, whether in house or consultant.



a Risk Register.

15.4.4

The current Director DPS is now leading a formally structured ‘Business
Improvement Project’ which has the components we would expect to see in an
effective change management project. These include a high level Project
Sponsor, a project plan with clear deliverables and review stages, a risk
register, a dedicated Project Manager and adequate resources.

15.4.5

In addition, she has brought in additional staff with expertise to deliver the
project. Progress to date would suggest that it will be a success, as long as the
cultural issues within the Housing Executive can be addressed and overcome.

15.4.6

If delivered successfully, it will ensure that there are adequate control
procedures and management information, and that staff training and resources
are adequate. Until this is concluded, control assurance remains poor.

15.4.7

We note that a Director of Transformation has been appointed, who will take up
post in the near future. We expect that her remit will include supporting the
effective delivery of this Improvement Plan. Working within the framework of a
formally structured project will be the best way of ensuring that the
Improvement Plan achieves its goals. Harnessing the support of a Board level
champion and ensuring adequate resources will also be key to its success.

15.5

Is staff training and support adequate?

15.5.1

At present, the answer has to be no, but this is something that will flow from the
current Improvement Plan.
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Nevertheless, we remain uncertain about:


The ability to bring the Scheme Development Process up to date and to
‘keep ahead of the game’.



Its structure as a continuing development/support tool, as opposed to
repository of policies, procedures and standards.

15.6

In conclusion

15.6.1

The Housing Executive has moved to introduce significant improvements to its
contract management system. These provide the opportunity to extract
significantly enhanced value from the next phase of contracts.

15.6.2

The value will only be realised, however, if the Housing Executive learns from
its recent experiences and applies more rigour to its contract management. It
needs to ensure that the management and monitoring regime regularly and
frequently checks on progress and, specifically, reviews average cost
movements as well as overall expenditure.

15.6.3

If officers are able openly and realistically to assess performance and ensure
that contractors deliver the Housing Executive's requirements there is every
opportunity for the new contracts to be very successful both in quality and cost.
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APPENDIX 1: CHRONOLOGY OF EVENTS
Date Event
Pre-2006
1998

Sir John Egan publishes his ‘Rethinking Construction’ report.

1999

HM Treasury launches ‘Achieving Excellence in Construction (AEC)’ .

c.2000

NIHE responds by setting up a working group to review how the Egan proposals
‘…can be adapted by NIHE to improve its own performance’.

Jun 2000

Final report of NIHE's Egan Working Group, recommending adoption of Egan
principles. It makes a number of recommendations including for pilot projects.

Aug 2000

The Board approves the Egan Working Group recommendations.

2000
c.2001

NIHE lets first Egan pilot projects.
Awareness seminars for contractors on the new approach.

2001

The first three Egan contracts awarded - for major heating works.

2002

Internal Audit commissions work from Deloittes on the pilot Egan projects.

Apr 2002

May 2002

Design and Property Services (DPS) Division established, bringing together all
technical and admin staff employed in the delivery of commissioned schemes and
private sector grants.
‘Achieving Excellence for Northern Ireland’ is launched.

2003

Response maintenance contracts start to be awarded using Egan principles. 34
contracts are awarded between 2003 and 2007.

2003

Internal Audit reviews the progress of Egan within NIHE.

2005

13 Egan grounds maintenance contracts awarded.
2006

23 Feb 06

Design Services Managers meeting considers the management structure for
Revenue Replacement (RR) and External Cyclical Maintenance (ECM) contracts.

26 Apr 06

Board approves procedures for procuring RR/ECM works ‘in accordance with the
AEC principles’. The RR element covers replacing kitchen units and altering
kitchens plus associated electrical and plumbing services.

28 Apr 06

The RR/ECM Project Board considers the form of NEC3 contract to use.

31 Aug 06

Design Services Managers meeting. It is reported that the Efficiency Unit has
been asked to look at Area structures taking account of ‘Egan and Heating’.

30 Oct 06

OJEU notice issued inviting expressions of interest in connection with the
RR/ECM contract.

28 Nov 06

Design Services Managers meeting. Progress is reported in relation to RR/ECM
programme management arrangements, procedures, specification and training.
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Date Event
2007
2 Jan 07

CXBC approves the criteria to be used to select the RR/ECM contractors.

early 07

Information Day for parties interested in the RR/ECM contracts.

7 Mar 07

Audit Committee is told that ECM contracts are about to change and will have
different training requirements. Committee requests a report on project
management training. Note: It is not apparent that a report was produced.

20 Mar 07

CXBC approves the price assessment procedure for RR/ECM works tenders.

26 Mar 07

CXBC approves a review of the technical function within DPS and Housing &
Regeneration (H&R) Divisions and Procurement Department. This becomes
known as the 'Technical Services Review' (TSR).

30 Apr 07

Tender documentation is sent to 13 pre-qualified organisations.

21 May 07

CXBC considers a report on progress on AEC implementation. It notes that an
externally validated risk register has been introduced for the RR/ECM contracts.

22 May 07

RR/ECM training seminar held for approximately 100 Belfast Area and HQ staff.

23 May 07

RR/ECM training seminar held for approximately 55 South East Area staff.
Similar, half-day, training events are held in June for similar numbers of North
East, West and South Area staff.

25 Jun 07

CXBC approves RR/ECM tender evaluation criteria.

5 Jul 07
30 Jul 07
3 to 7
Sep 07
3 Oct 07
10 Dec 07

13 tenders are returned for RR/ECM contracts.
CXBC approves a programme of visits to various 'Beacon' authorities in England
as part of the TSR ‘…to note areas of best practice’.
13 tenderers are interviewed and their quality submissions assessed. Three fail to
achieve the quality threshold score and are disqualified.
The Chief Executive reports to Audit Committee that a small booklet on Egan
contracts has been produced and will be circulated to members.
CXBC approves the award of RR/ECM contracts.
2008

14-15 Jan 08

Training events: ‘NEC3 Short Contract Specialist Training’.

16 Jan 08

Training event: ‘NEC3 Short Contract. Mgt of the Contracts and Project Forms’

17 Jan 08

Training event: ‘NEC3 Contract. Sustainability and Waste Management’.

28 Jan 08

Five RR/ECM contracts awarded, one for each of the five Areas: Belfast and
West (PK Murphy), North East (Dixons), South East (Mascott), South (Bann).

21 Feb 08

Director DPS writes to consultants McCutcheon & Wilkinson, noting that with
RR/ECM NEC3 contracts ‘…it is not envisaged that there will be the same level of
contract administration required as under JCT arrangements’.
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Date Event
27 Feb 08

Board meeting. Board considers the recommendations of the TSR, noting that it
was commissioned because of: the impact of Egan; the transfer of New Build
Programme from DSD to NIHE; and ‘changing priorities’.
The recommendations involve a staff reduction of 149 (339 to 190), giving an
annual salary saving of c. £5m. The Board asks for further information on the
options considered.

27 to 29
Feb 08

Five half-day training events, one for each Area ‘…to inform the Area and District
staff involved with the new contracts about their roles and responsibilities under
the framework contract and the changes involved’. c 20 attendees per Area.

3 and 5
Mar 08

Three half-day training events, covering the five Areas ‘…to inform the
Inspectorate involved with the delivery of the RR/ECM about their role and
responsibilities under the framework contract and the changes involved’. c 20
attendees from each Area, plus NIHE Inspectorate staff and HQ Project Team.

10 to 14
Mar 08

Five half-day ‘Enabling Workshops’, one for each Area ‘…for the Area Project
Manager and the Area team to meet with the Contractor and his staff to discuss
how the new contracts will be managed’. c 20 attendees/Area plus HQ staff.

18 and 19
Mar 08

Four half-day ‘Enabling Meetings’, one for each contractor ‘…for the Area Project
Manager, Inspectorate staff…and the Contractor to discuss how the contracts will
be managed’. c 20 attendees per Area.

26 Mar 08

Board considers a further paper on the Technical Services Review.

May 08
21 May 08
1 Sep 08

RR/ECM Scheme Delivery Process issued to Technical staff.
Post procurement evaluation of RR/ECM framework contracts undertaken.
CXBC meeting. Director DPS submits a proposal to commission Dixons ‘…to
undertake the survey, prepare design proposals and complete the installation of
replacement kitchens to the agreed design solution to 44 dwellings…’.
The paper says ‘The Technical Services Review report recommended that
contractor survey and design is the most efficient and effective use of resources
to deliver the RR/ECM programme. This has been accepted by both the
Committee and the NIHE Board. […] Since this is the first experience of
contractor design in the RR/ECM contracts a full review of this exercise will be
undertaken…’.
Note: We have not seen the minutes of this meeting.

24 Sep 08

Board approves the recommendations of the Technical Services Review. The
paper says: ‘The proposals represent a reduction of 120 posts (83 Technical; 37
Administrative)…the efficiency savings made here will make up the requirement
for year 2 of our CSR programme’.
2009

19 Feb 09

October 2013

DPS Management Team meeting. It is noted that the Divisional management
team is now in its restructured form: Director, 5 x Assist. Director, Accountant.
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Date Event
23 Feb 09

Design Services Managers meeting. Director DPS reminds DSMs that ‘…from the
end of March 2009 consultants could not be appointed to ECM/Kitchen Schemes
as the contract for Revenue Panel consultants terminates…’

3 Mar 09

Audit Committee meeting. Under an item on risk management, AC Chair asks
about the retention of skills among technical staff.
Under an item on inspection, she asks if there will be the same level of scrutiny of
AEC schemes. The then Director Housing & Regeneration says that ‘…there will
be less scrutiny but… different processes will be in place [and] there will be more
responsibility placed on the contractor in terms of performance on schemes.’

19 to 20
Mar 09
25 Mar 09

Two-day Property Services Workshop. It is reported that ‘...one of the key things
to emerge is that only half the group had received any form of management
training’
Board receives a paper from the Director H&R ’…to explain why NIHE has
adopted Egan principles and to update the Board on NIHE's implementation of
the principles’.
The paper says: ‘Greater efficiencies in the letting, administration and
management of contracts is a key benefit from Egan-type contracts. The
estimated annual management savings are £4.8m (excluding further anticipated
savings in response maintenance).’
It also identifies a number of uncosted benefits including innovative products and
work methods, improved tenant liaison leading to a reduction in complaints,
reduction in contractual claims.
The Vice Chair requests ‘…a report on the financial efficiencies of Egan contracts’

28 May 09

Property Services Management meeting. It is reported that:


two of the five objectives of the Belfast 'Egan Contract Audit' have been given
Limited assurance



two Egan schemes in the South East would be run as pilots with the
contractor providing a survey/design and on-site service



seminars are to be held in each Area ‘..to re-confirm roles, responsibilities and
relationships with regard to AEC Kitchen and ECM contracts’

8 Jun 09

CXBC meeting. Under the heading ‘Achieving Excellence in Construction Kitchens’, the minutes record ‘The Assistant Director, Internal Audit, undertook to
look at wording of controls in Management Action Plan. It was agreed to withdraw
this section of the paper [from the AC papers] at this time.’

17 Jun 09

Audit Committee meeting. Within the ‘Scheme Inspection Quarterly Report,
January 2009 - March 2009’, recommendations on some individual inspection
reports for ECM schemes - rated Satisfactory - include the comments: ‘Account to
be adjusted in respect of varied works’ and ‘Scheme Inspection would stress the
importance of accurate surveys and documentation’.

October 2013

Page 99 of 121

Investigation into Planned Maint enance Contracts

Northern Ireland Housing Executive

Date Event
22 Jun 09

25 Jun 09

Jul 09

CXBC meeting. The minutes record:


‘AEC (Kitchen Replacements). The Director of Housing & Regeneration
confirmed that work was underway to finalise the Audit report’



approval is given to a half-day ‘AEC Contractors meeting’ on 1 July. It is
described as ‘…a review meeting with the 4no AEC contractors to embed
innovation and consistency across all contracts and Areas’. c 26 attendees.

Property Services Management meeting. The minutes record:


in relation to the 'Egan Audit', a meeting to be arranged between Belfast Area
staff, AD DPS and AD H&R ‘to discuss the audit/response’



under the heading ‘Consultant Performance’, urgent revisions were being
carried out to the Scheme Delivery Process.

Implementation completed of revised staff structures following the TSR. Agreed
that a further desktop review will be carried out ‘to assess if the structures were
correctly aligned to the needs of the business’.
Note: Not clear where it was agreed to carry out a further review.

27 Aug 09

Property Services Management meeting. The minutes record:


continued discussion of the Belfast 'Egan Audit'



new Scheme Delivery Process issued to PSMs for comment



‘Scheme Delivery Process – A refresher course is to be arranged and
booklets and a disc provided for each member of staff. Updates to be on the
Portal. [Senior Project Manager (Policy & Standards) and Quality &
Performance Manager (Policy & Standards)] to spend a day in each Area to
discuss the whole Scheme Delivery process.’

17 Sep 09

DPS Management Team meeting. The minutes record: ‘[Director DPS] expressed
concern about the latest audit report and asked [Assistant Director (Operations)]
to monitor the situation’.

28 Sep 09

CXBC meeting. The minutes record ‘Management Summary AEC Kitchen
Replacement - Belfast 2009/10. The Director of Design & Property Services said
that he had asked [Assistant Director (Operations)] to speak with Internal Audit in
relation to issues on this audit’.

1 Oct 09

Property Services Management meeting. The minutes record ‘[Assistant Director
(H&R)] advised that he and [Assistant Director (Operations)] had been meeting
with contractors to discuss the move away from the design of the kitchen
programme to a works assembly process and unit rates for jobs.’
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7 Oct 09

Audit Committee meeting. A report headed ‘Project Management - AEC Kitchen
Replacement - Belfast 2009/10’ gives only Limited assurance in relation to one of
the five audit objectives which was: ‘To ensure that all schemes on site are fully
monitored by Design & Property Services for both financial and physical progress
and appropriate change control procedures are in place.’
The report identifies 11 areas of concern. The management response takes issue
with each of them. The disagreement is not resolved at the meeting.
The minutes of the meeting record: ‘[Audit Manager] said while various checks
and balances are in place for this type of work Programme Managers appeared to
apply a lighter touch than prescribed.’ It is agreed that the CE will review and
report back to the next Audit Committee meeting.
The ‘Scheme Inspection Quarterly Report. April 2009 - June 2009’ reports all
inspections classified Satisfactory. Issues noted on some individual reports
include: ‘There were a number of items included in the documentation which were
not required…’ and ‘There were a number of scheduled work items not carried
out’.

19 Nov 09

DPS Management Team meeting. The minutes record: ‘Pre Audit Committee
meeting to be held from now on’.

26 Nov 09

Property Services Management meeting. The minutes record, under the heading
‘Audit/Compliance Issues’, '[Assistant Director (Policy & Standards)] to discuss
the classifications of audits with Scheme Inspection Manager and also responses
to the Areas. He confirmed that Roadshows would be done in the future.’
2010

Jan 10

Scheme Inspection Officer inspects Project no: 24.70.407 (Ballyhalbert,
Ballywalter Kitchens, SE Area). The report of the inspection, prepared in April, is
classified Limited. The report says: ‘There were several significant matters that
arose during the inspection’.
It concludes: ‘Scheme Inspection is concerned at the potential for over-payment
to the contractor where specified work has not been carried out’.

13 Jan 10

Audit Committee meeting. Further discussion of the issues raised at the October
meeting in relation to the Belfast audit. AC notes that Internal Audit is to
undertake a review.
The minutes record ‘...the Audit Committee’s emerging view that the risks and
controls surrounding the management of AEC contracts may not be as fully
understood organisation-wide as is necessary; also that the levels and types of
risks associated with AEC contracts require further scrutiny and transparency.’

18 Jan 10

CXBC meeting. Under the heading ‘AEC Contracts Value for Money Study’, the
minutes record that H&R and Procurement would review value for money and that
Internal Audit would review the risk framework and control environment.

Feb 10

Scheme Inspection Unit (SIU) inspects: Project no: 01.70.169 (Lecky Road, West
Area) and Project no: 26.70.514 (Lower Ormeau Road, Belfast Area ).
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4 Feb 10

Meeting between Assistant Director (H&R), Assistant Director (Operations),
Assistant Director (Policy & Standards), Scheme Inspection Manager and
Scheme Inspection Officer. There is no contemporaneous note of the meeting.
The then Scheme Inspection Officer later recalls that the meeting was to discuss
issues raised by the Scheme Inspection team.
He writes that matters discussed included ‘…cost concerns where work was
allowed for but not carried out...The term 'Swings and Roundabouts' was
discussed as was 'what counted as a variation'‘.

15 Feb 10

CXBC meeting. It is noted that Head of Internal Audit is preparing terms of
reference for the ‘audit of AEC contracts’ requested by AC. The three elements of
the review are noted: value for money, risk assessment, controls.

22 Feb 10

DPS Management Team meeting. The minutes record under the heading ‘Audit’,
‘Egan performance - current scheme audit identifying some issues - to be clarified
in future report’.

24 Feb 10

Board meeting. In reporting back from the January Audit Committee meeting, the
Vice Chair reports the issues raised by the Belfast Area kitchens audit. She
reports that Audit Committee had agreed ‘…that a review of the controls and risks
associated with AEC contracts should be undertaken’.

Mar 10
3 Mar 10

18 Mar 10

SIU inspects: Project no: 14.70.360 (Brownstown Kitchens, South Area) and
Project no 21.70.102 (Mossley Mallusk Kitchens, North East Area).
Audit Committee meeting. The minutes record, under the heading ‘Project
Management - AEC Kitchen Replacement - Belfast 2009/10 Update’:
‘The Head of Internal Audit circulated a copy of the 'AEC Comprehensive
Evaluation Study – 2009/10' which should be read in conjunction with this audit.
The Chair said this was an important piece of work but that the critical line is that
there was 'too light a touch'. The Head of Internal Audit advised that they will now
put together the Terms of Reference to look at the AEC contracts in general. The
three areas are: risk transfer (from Housing Executive to contractor); adequacy of
internal controls and Value for Money of AEC contracts.’
DPS Management Team meeting. It is reported that there are four scheme
inspection reports in preparation that will potentially be classified as Limited
because of ‘non compliance with the specification etc’.
The minutes record: ‘Director stated that it was important that the issues
surrounding the limited schemes were identified and communicated’.

31 Mar 10

Board approves proposals that include a (further) reduction of 24 technical staff,
from across Property Services, and the redeployment of 17 admin staff.

Apr 10

Scheme Inspection Reports prepared by Scheme Inspection Manager and
Scheme Inspection Officer for the five scheme inspections carried out in January,
February and March noted above. All reports include, in the conclusion: ‘Scheme
Inspection is concerned at the potential for over-payment to the contractor where
specified work has not been carried out.’

Apr 10

DPS Risk Register amended to note the risk associated with contractors taking on
the ‘pre-site’ work and to record a strengthening of contract controls.
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1 Apr 10

Property Services Management meeting. It is reported that Scheme Inspection
Manager will be doing a roadshow to the Areas and contractors.

12 Apr 10

CXBC meeting. Approval is given to contractors providing the ‘pre-contract’ work
for a payment per dwelling of £100 for ECM schemes and £200 for RR (kitchen)
schemes. It is proposed to review after a 6 month pilot.

14 Apr 10

Audit Committee special meeting discusses ‘Project Young’ - the forensic
accounting review by ASM Horwarth of contractor Red Sky. Committee also
discusses arrangements for the ‘AEC review’.

23 Apr 10

PSM, West emails Assistant Director (Operations) referring to an Area meeting:
‘…we looked at checklists for CoWs to possibly use on site in every Area. Majority
decision from group to take Audit's checklist and cut it down to basics’.

20 May 10

DPS Management Team meeting. It is reported that of six ‘materials’ audits, one
has been assessed as Satisfactory, one as Limited and four as Unacceptable.
The one Limited and four Unacceptable audits are the five inspections of kitchen
schemes, noted above, carried out in January to March 2010.
The minutes record: ‘Separate paper required detailing issues and what action
has been taken to improve situation. [Assistant Director (Policy & Standards)] to
discuss with Director.’

26 May 10

Assistant Director (Operations) creates a ‘template’ for one Scheme Inspection
Report. This changes some of the wording, including removing the sentence
‘Scheme Inspection is concerned at the potential for over-payment to the
contractor where specified work has not been carried out.’
This template is then followed by SIU in preparing the final reports for the five
scheme inspections carried out in January to March.

9 Jun 10

Area Project Managers meeting, with Assistant Director (Operations) and
Assistant Director (Policy & Standards) present. The minutes record: ‘The results
of the recent audit were discussed. Audit to arrange a Road Show for Area
Project Teams and Egan Contractors... An Inspection Check List was issued to
the APMs for immediate implementation.’

16 Jun 10

Audit Committee meeting. The ‘Scheme Inspection Quarterly Report’ for January
to March 2010 (including the five amended reports) is submitted.
The covering report by Director DPS says: ‘A number of…reports in this Quarter
have an inadequate classification… As a result DPS are currently addressing a
range of issues that have emerged from these around both quality and costs and
payments. There has already been interaction between Scheme Inspection,
Policy and Standards, Area project staff and the Contractors to ensure the
matters raised by Scheme Inspection are addressed.’
Under a separate item, it is reported that the business case for the appointment of
consultants to undertake the AEC review is still with DSD for approval. Audit
Committee records concern at the time being taken to progress the review.
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30 Jun 10

Scheme Inspection Manager emails his manager Assistant Director (Policy &
Standards) with copy to SI Officers.
He writes: ‘As you know there are concerns about 1) the inaccuracy of Project
Price Lists and the lack of adjustment at Final Account stage 2) the potential for
payment for work not done on site.’ He identifies a range of concerns and makes
suggestions to address them.

9 Jul 10

Scheme Inspection Officer emails Scheme Inspection Manager under the heading
‘Kitchen Costs Unit Price’. He writes: ‘Checked through a number of PPLs, there
appears to be a unit price of £4,500. This may have been agreed with the
contractors, which would explain a lot of the problems we are experiencing. The
inaccuracies in the PPLs are just padding to make up the figure of £4,500 per
unit’.

15 Jul 10

Scheme Inspection Manager emails Scheme Inspection Officer saying that
Assistant Director (Policy & Standards) will see them on Monday. He writes: ‘I
mentioned the main points to [Assistant Director (Policy & Standards)] this
morning and the absolute need to flag this up now and deal with it as there is
potentially a lot of money involved plus we obviously aren't getting what we're
paying for on site.’

19 Jun 10

CXBC meeting. The minutes record: ‘The Chief Executive referred to the Vice
Chair's request for external evaluation of AEC contracts. DSD had not approved
the proposed consultancy appointment.’ It is agreed to carry out an internal
review instead and have it externally quality assured.
Note: We are not aware that this review - requested by Audit Committee in
January - ever happened.

11 Aug 10

Scheme Inspection gives a presentation to Area staff (PSMs, APMs and Project
Managers) under the heading ‘Quality/Cost Concerns’. It notes a number of
issues arising from scheme inspection including ‘Billed work not done, billed work
not required, overmeasurement’ and notes concerns that include ‘Risk of overpayment’. The presentation notes actions to address the concerns including:
‘Adjust project price with all variations properly costed’.

26 Aug 10

P K Murphy Contract Manager for Belfast Area emails Assistant Director
(Operations), Assistant Director (H&R) and Assistant Director (Policy &
Standards).
He writes ‘In the past few weeks there are various issues which have arisen
regarding the day to day running of the above contract’. He lists eight ‘areas of
concern’, including ‘Monies rightly owed on projects being held until issues
around variations are resolved’ and ‘Agreeing PPLs is an extremely long drawn
out process’.
He concludes: ‘The complete ethos of a partnership contract appears to have
been lost in the past 6 months.’

27 Aug 10

October 2013

Assistant Director (Operations) emails PK Murphy Belfast Contract Manager
responding robustly to each of the eight concerns and stressing the need for PK
Murphy ‘…to deliver accurate documentation (including accurate PPLs to reflect
the actual work to be carried out on site).’
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17 Sep 10

Scheme Inspection Manager emails Assistant Director (Operations) with copy to
Scheme Inspection Officer and Assistant Director (Policy & Standards), attaching
the draft ‘Scheme Inspection Quarterly Report April to June 2010’.
He writes: ‘Can you go through it with the Director?’ and includes some briefing
notes. The notes include reference to the 11 August presentation to Area staff
and the concern highlighted to Area staff of ‘Risk of over-payment’.

21 Sep 10

Assistant Director (Operations) emails Director DPS, including in full Scheme
Inspection Manager's briefing notes.

6 Oct 10

Audit Committee meeting. It is reported that Scheme Inspection has begun ‘a
series of road-shows for all project staff and contractors in each Area and these
will continue to be rolled out over the next two months.’

12 Oct 10

Scheme Inspection Manager writes to Assistant Director (Operations) and
Assistant Director (Policy & Standards), with copy to SI Officers, noting concern
about ‘…differences between the PPL and what we were finding on site’. He
writes: ‘Rather than the rather isolated Area approach we have at present, could
we give consideration to a central group of QSs/admin who would scrutinise PPLs
centrally to ensure consistency and correctness…’

19 Oct 10

Meeting between Director DPS, Assistant Director (Policy & Standards) and
Scheme Inspection Manager. A note of the meeting lists 15 items including: ‘No
such thing as 'swings and roundabouts'. Every variation to be properly accounted
for’, ‘No such thing as 'hands off' project management’ and ‘Every single dwelling
needs to be inspected’.
It also notes actions taken and planned including appointment of a Principal
Project Manager, the 11 August presentation, the planned road shows and
Scheme Inspection having issued ‘a detailed exemplar Project Price List
indicating cost issues to Area project staff’.

25 Oct 10

Assistant Director (Policy & Standards) sends Director DPS a draft guidance note
for Area staff, titled ‘Management of AEC Revenue Replacement Schemes’. It
lists 'Priority Issues Arising from (SIU) Inspections' and gives guidance to Project
Managers including: ‘All dwellings are to be thoroughly inspected for compliance
with specification before handover’.

29 Oct 10

Assistant Director (Operations) emails APMs asking for comments on ‘Notes on
changing procedures on inspection on ECM/Revenue Replacement Framework
Schemes’.

4 Nov 10

Scheme Inspection Manager writes to Assistant Director (Operations) with
concerns about the above ‘Notes’. His memo refers to ‘…the risk of overpayment’ and says ‘... my fear is that without Scheme Inspection's input, the
Executive would still be unaware of this.’

15 Nov to
2 Dec 10

Roadshows in each of the five Areas - involving PSMs, APMs, Project Managers
and Inspectors.

18 Nov 10

DPS Management Team meeting. It is reported that that RR/ECM contractors are
to have the full 8.86% contractual uplift and that the contracts are not to be
extended for the further year.
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25 Nov 10 Property Services Management meeting. Director DPS attends the meeting to
present an ‘Improvement Plan’ for RR/ECM contracts. The minutes record: ‘He
noted the importance of 100% inspections by the CoW and the need to accept
dwellings to benchmark standard’.
Nov/Dec 10 Roadshows to each of the four contractors.
Dec 10

The Chief Executive retires. Director of Corporate Services/DCE to act as CE,
Director DPS to act as Director Corporate Services/DCE. Director DPS post to be
filled on an acting basis.

1 Dec 10

Audit Committee meeting. Assistant Director (Operations) presents the
‘Improvement Plan’ for RR/ECM contracts. The covering paper explains that the
plan is a response to issues identified in recent scheme inspection reports. It
says: ‘The issues were primarily in relation to the standard of workmanship but it
also indicated that there should be a tightening up in the quality of Project Price
Lists and final financial reconciliations’.

8 Dec 10

DSD's ‘Review of Governance in the Northern Ireland Housing Executive’ issued.

10 Dec 10

DSD's ‘Gateway style Health Check Review’ of the setting up and management of
NIHE's Egan (response and planned) contracts is issued. It finds a lack of
understanding of contract types and that ‘governance surrounding contract
management was poor’. It notes ‘an overreliance on non-adversarial engagement
with the contractor’ and ‘an expectation that 'The Centre' would pick up problems
and act on them but in reality this did not happen’.

21 Dec 10

Scheme Inspection Manager emails Deputy Head of Legal Services with copy to
Assistant Director (Operations). He asks: ‘If an error were to be discovered in the
calculation of the final costs which the Area staff have agreed as final with the
contractor, are we still in a position to deduct this…?’
2011

6 Jan 11

Deputy Head of Legal Services replies, with copy to Assistant Director
(Operations), saying he needs more information. Assistant Director (Operations)
emails Scheme Inspection Manager: ‘Where are you going with this one - my
understanding is that defects have been made good by the contractors’

11 Jan 11

Scheme Inspection Manager emails Assistant Director (Operations): ‘As you
know, we have identified work included in current PPLs that should not be there.
We are addressing this and advising the Area staff accordingly. However this
situation must also be historic. I am therefore asking Greg what the position is
where we find work billed in the PPL not done on site but paid for in the final
reconciliation because no adjustment was made’. Assistant Director (Operations)
replies proposing a meeting on his return from leave.
Note: Our understanding is that no meeting took place.

26 Jan 11

Board meeting. The minutes record that Director DPS is to transfer to the post of
acting Director H&R and retain his role as acting DCE.

27 Jan 11

Property Services Management meeting. It is reported that ‘…the Egan
Improvement Plan had been written into the AEC Delivery process’.

October 2013
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Date Event
9 Feb 11

Board special meeting to consider the DSD reports. The acting CE says: ‘…the
report indicated that the Housing Executive, as an organisation, had not fully
understood the Egan (AEC) contracts concept and that these contracts must be
fundamentally reviewed.’
The minutes record: ‘The Vice Chair…felt that there may need to be changes in
the culture of the organisation’.

23 Feb 11

2 Mar 11

Board approves a recommendation not to extend the RR/ECM contracts but to
‘proceed immediately to a new procurement.’ Note: In the event, the contracts
were extended, first, to September 2012 and then to January 2013.
Audit Committee meeting. A report on scheme inspection notes: ‘The
presentations at the road-shows highlighted issues for management around
quality and cost and good stewardship of public funds.’
An audit of RR/ECM project controls finds that processes haven't been revised to
take account of changes to staffing. For example, the process assigns tasks to
posts that no longer exist.

13 Apr 11

Board special meeting. Reported that Director DPS appointed CE, effective 1
September 11. Board agrees to terminate Red Sky contracts.

28 Apr 11

Property Services Management meeting. The provision of training in NEC
‘contract awareness’ and procedure is discussed.

24 May 11

Monthly performance meeting with PK Murphy in Belfast Area. PK Murphy raises
a number of outstanding issues. The minutes record that the PK Murphy Belfast
Contract Manager ‘…stated that it was PK Murphy's view that the NIHE did not
have enough resources to carry out the procedures as required by Audit and
comply with the conditions of contract. [Belfast Area APM] replied that PK Murphy
should address this issue directly with the Housing Centre.’

Jun 11

Head of Corporate Assurance appointed to head up - from September 11 - a new
Corporate Assurance Unit (CAU) made up of SIU, RIU and Divisional Inspectors.

15 Jun 11

2nd Qtr 2011
1 Sep 11

October 2013

Audit Committee meeting. Acting Director DPS reports: ‘…there are recurring
issues with kitchen schemes [however] problems with workmanship and pricing
are corrected before the scheme is passed for payment.’
SIU reviews five schemes originally inspected in June and July 2010 and finds
substantial defects not addressed.
Director DPS now CE. Corporate Assurance Section now implemented
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Date Event
29 Sep 11

Head of Corporate Assurance writes to the Director of Corporate Services/DCE
under the heading ‘Accuracies of payments to EGAN contractors’. It reports that
scheme inspections carried out in January to March 2010 had raised concerns
about potential over payment to contractors. As a result, during 2010, SIU had
carried out an exercise that had identified potential over-charging of £513,000
(21%) across five schemes.
She writes: ‘It would be normal practice in construction schemes that where an
allowance has been made for an item a re-measurement would be carried out
during or at the end of the schemes. The re-measurement of EGAN schemes
were not being carried out and full payment of these items was being paid’.
She writes: ‘The inspection findings on quality and cost were reported by
[Scheme Inspection Officer] and [Scheme Inspection Manager] to [Assistant
Director (Operations)] who after reviewing modified the report to both reduce the
impact of the quality findings and remove all reference to over-charging submitted
it to Audit Committee.’

3 Oct 11

Director of Corporate Services/DCE forwards Head of Corporate Assurance's
memo to acting Director DPS, copying a number of senior staff including the
newly appointed Chief Executive. He writes: ‘Can you please advise how we take
this forward? We have to involve Audit in due course.’

5 Oct 11

Audit Committee meeting. Acting Director DPS reports ‘...that she was examining
reports that a number of scheme over-payments were not reported in a recent
Scheme Audit.’ AC asks for a full report to Board and December AC meeting.

6 Oct 11

Strategy Group (ISG) meeting convened to consider how to handle the issues
raised by the 29 September memo. The minutes record: ‘The case has been
referred to [acting Director DPS] to carry out an initial investigation. She agreed to
complete this work over the next 2 weeks.’

c 12 Oct 11

19 Oct 11

Acting Director DPS interviews Assistant Director (Operations) about the 29
September memo. No note is taken of the interview but she later tells Internal
Audit that Assistant Director (Operations) told her that in his view the then
Director DPS had been aware of potential over-charge concerns.
Assistant Director (Operations) sends acting Director DPS notes on how the
concerns raised by the January to March 2010 scheme inspections had been
addressed.
ISG meeting. Acting Director DPS submits a memo responding to the 29
September memo. She says that work is ongoing to check PPLs but that, so far, it
suggests that figures have been overstated.
She writes: ‘When 'Egan' and the NEC Contract were first introduced by the
organisation…there was an opportunity to account for compensation events but
full re-measurement was not seen as part of the remit of the NEC Contract. The
ethos changed…and the introduction of check lists was a form of re-measurement
that was introduced’.
The meeting agrees that Head of Corporate Assurance will prepare a chronology
of events and that acting Director DPS will complete her review of the figures.

October 2013
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Date Event
7 Nov 11

Head of Corporate Assurance sends a memo to ISG setting out the timeline. She
attaches to the memo the five scheme inspection reports in their original and final
forms.
She says that it was in July/August 2010 that SIU carried out the exercise that
identified potential over-charging of £513,200 across five schemes, one from
each Area. Note: The five schemes selected by SIU for this exercise were not the
same five schemes for which the inspection reports had been amended.

9 Nov 11

Board special meeting. Board considers an ‘Update on Special Investigations’.
Board notes the cases being considered by ISG.

10 Nov 11

ISG meeting. Acting Director DPS reports her findings on the alleged overpayments in the five schemes reviewed by SIU in July/August 2010. Her review
has found potential over-payment in two schemes and underpayment in three.
It is agreed that Head of Internal Audit will review the - widely differing - figures
put forward by SIU/CAU and DPS and come to a final position.

30 Nov 11

Board meeting. Extension of RR/ECM contract by 8 months, to 30 September 12,
is approved to allow for the completion of the renewal tender exercise.

early Dec 11

CXBC meeting. A draft of CAU's first consolidated report to Audit Committee is
considered. It includes an ‘Issues Log’ giving significantly more detail than
previously on issues arising from scheme inspections and the action being taken
to address the issues.
CXBC agrees to remove the ‘Issues Log’ from the report before it is put to AC.

7 Dec 11

Audit Committee meeting. A paper by Head of Internal Audit notes the differing
calculations in relation to possible over-charging on kitchen schemes. The
Committee seeks, and receives, assurance on improved controls.

14 Dec 11

Board meeting. The minutes record that a report is being brought to the March AC
meeting ‘...with assurances in relation to planned maintenance, final accounts
reconciliation and over-payments to contractors’

15 Dec 11

Property Services Management meeting. The minutes record ‘[Acting AD DPS]
drew attention to some Audit issues: Compensation events should be recorded as
soon as possible; Nothing to be signed off unless checked and inspected; Do not
cut corners; Much tighter regime under new SIU’.

22 Dec 11

ISG meeting. As Head of Internal Audit's report is provided only that morning,
agreed to schedule a meeting for early January to discuss it. The report notes that
one of the five scheme ('Scheme B') has been used ‘to gain an understanding of
the process, the controls in place and to determine the likelihood of overpayment.’
The report notes that DPS figures in relation to Scheme B suggest an
underpayment of £4,641 whilst CAU figures suggest an over-payment of £94,574.
The report also notes that the review has found that 78 units of payment (out of
121) had been authorised in advance of all necessary confirmations of
completion.

October 2013
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2012
Feb 12

Central Cost Group (CCG) established to verify the closure of accounts and
examine the accuracy of PPLs.

24 Feb 12

ISG meeting. Given the need for more technical expertise, Senior Procurement
Manager has been asked to review Scheme B. The meeting notes record that
‘[Senior Procurement Manager] is completing his review and indications are that
there was over-charging.’

29 Feb 12

Board meeting. A planned maintenance procurement strategy is considered.

7 Mar 12

Audit Committee meeting. The minutes record that a critical review by NIAO of
NIHE's contract management is due to be published.
Head of Internal Audit reports on the review of Scheme B, noting that a full report
is to be made in June. He also presents an audit of project management of
RR/ECM schemes classified Limited. It notes, amongst other high priority actions,
an urgent need for financial reconciliations to be completed.
In response to Audit Committee concerns, acting Director DPS reports on the new
controls and contract management arrangements, noting that ‘…issues began to
emerge [in DPS] with regard to cost control in these schemes’ in April 2010.
She gives a detailed report on the background and on actions taken. She reports
that initial findings from CCG include ‘… historic errors in the PPLs – arising from
over-measurement and the inclusion of items not required on site. The checking
of these PPLs indicates potential errors of between 8% to 30% overstatement’.
Acting Director DPS notes possible actions including withholding payments.

7 Mar 12
18:33

Audit Committee Chair emails the Chief Executive asking for a focus on
completing reconciliations. She writes: ‘A full assessment of the scale of the
problem and an action plan is necessary?’

7 Mar 12
18:51

CE replies. ‘I will give this some thought but the immediate issue is the staff
needed for reconciliation are the same people needed to get schemes onsite and
spend the budget.’

8 May 12

Audit Committee Chair replies to CE. ‘Can finance put a small team on it?’

15:27
8 Mar 12
18:22

CE forwards the emails to acting Director DPS and Finance Director, writing: ‘I
would like to have a conversation about this tomorrow afternoon if possible.’

21 Mar 12

ISG meeting. The meeting notes record: ‘Conclusion that over-charging did occur
and this is being progressed outside ISG […] Action: Internal Audit has been
asked to provide an opinion as to whether or not there were reliable indications
available at the original audit that over-charging had occurred. Further
investigations may then be necessary. Report to next ISG.’

28 Mar 12

Board meeting. Board notes the NIAO preliminary draft report on response
maintenance contract management which focuses mainly on Red Sky. Report
notes: ‘...culture of accountability was absent in NIHE and over a period of years
significant weaknesses were not addressed.’

16 Apr 12

The new Director DPS takes up post.

October 2013
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25 Apr 12

Board meeting. Noted that Chairman and Vice Chair due to step down in October.

15 May 12

Senior Procurement Manager issues his report on the potential over-charging. He
says ‘…the indicators are pointing to over-payments in those kitchen schemes
prior to the check lists and improvement plans which were first introduced in or
around June 2010’. On the Scheme B, he concludes that there was an overpayment amounting to c £27k (5%).

17 May 12

DPS Management Team meeting. Minutes record: ‘Kitchens and SIU – 2 major
issues requiring action. No documents to go out unless signed off by [Director
DPS].’

30 May 12

Board meeting. Strategy for procurement of planned schemes approved
Extension of RR/ECM contract by 4 months, to end January 2013, approved.

1 Jun 12

Planned Maintenance meeting, chaired by the Chairman and attended by other
Board members and senior staff. Chairman notes the purpose as ‘…to consider
the planned maintenance schemes and to get to a flavour of the status on
Assurances / Audit / Finance / Delivery / Risk and to identify additional
improvements to the scheme’. Meeting agrees a number of practical steps
including the creation of a Quantity Surveyor team to work on financial
reconciliations and report weekly to Director DPS.

20 Jun 12

First Financial Reconciliation Liaison meeting, attended by CCG and Area QSs.
The purpose is noted as: ‘…to establish a process for completing outstanding
financial reconciliations for Egan Schemes and also regularly monitor and report
on the progress of schemes as they are reconciled’.

25 Jun 12

Audit Committee meeting. Director DPS gives an update on RR/ECM schemes
including on the status of financial reconciliations and the creation of a group,
chaired by Finance Director, ‘…responsible for ensuring that all outstanding
planned scheme accounts are brought to completion without further delay and
any overspends identified as a result are correctly dealt with.’

27 Jun 12

Board meeting. Director DPS presents a planned maintenance improvement plan,
emphasising ‘… the need for cultural change and for APMs to play the key role in
the more proactive management of contractors.’

27 Jun 12

Director DPS emails Head of Legal Services seeking legal advice on recouping
over-payment where there has not yet been a final reconciliation but full payment
has been made. She writes: ‘I am assuming that as we have not signed off on the
account that it is within our rights to clawback the additional monies’.

29 Jun 12

‘Northern Ireland Housing Executive. Report by the Comptroller and Auditor
General on the 2011-12 Accounts’ published. The report sets out the reasons why
the audit has been qualified. These relate to ‘significant levels of fraud and error
in housing benefit expenditure’ and to ‘response and planned maintenance
expenditure’.

Jun 12

October 2013

Director DPS revises the role of the Central Cost Group to quality assure all
schemes and provide advice to the Areas in closing scheme accounts
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Minister for Social Development writes to NIHE Acting Chairman requesting
action in a number of areas related to response and planned maintenance.
He notes that the quantum of over-payment in relation to Scheme B has yet to be
determined and that ‘Nine months have elapsed since it was reported that
inspection findings…had been modified before [being] submitted to Audit
Committee. This matter has yet to be formally investigated.’

c 5 Jul 12
9 Jul 12

Jul 12

On receipt of the Minister’s letter, the Acting Chairman instructs that the required
investigation be carried out.
CXBC meeting. Director DPS seeks approval, in the event of over-payment, to
deducting monies under the last payment to contractors. In an email later that day
she writes to Senior Procurement Manager and Head of Legal Services to say
that CXBC has agreed that ‘…where there is evidence of over-payment made in
initial payments that the contractor will be met with and outlined that this will be
deducted [from?] their future payments’
CXBC approval is given to the procurement of an independent QS firm, at a cost
of £100,000, to assess a sampling of payments made within the five areas to four
contractors in relation to RR/ECM schemes.
Head of Internal Audit's draft report on ‘possible over-charging’ is issued. The
report reviews the differing calculation of potential over-charging and makes its
own calculation. It concludes that the following possible over-payments may be
identified:
Internal
Audit

CAU

Senior
Procur’mnt
Manager

£28,456.34

£29,412.74

£19,921.87

£24,640.72

£31,700.53

£0

Work which has not been
completed to accepted technical
specifications or where
excessive measurements used

£32,664.20

£33,564.69

£10,972.85

TOTAL:

£85,761.26

£94,677.96

£30,894.72

Over-payments as items not
provided / work not done
Ceilings over-charge / Possible
Over-payment on grounds of
incomplete policy/ guidance

Appendices to the report give the detailed calculations.
20 Jul 12

Director DPS writes to contractors: ‘A number of schemes have been assessed
and there is evidence of over-payment on some of these. The Area Project
Manager will be meeting with you to present you with the assessment of these
schemes and will be seeking your response within two weeks.’

23 Jul 12

Board meeting. It is noted that the Chairman has resigned. Vice Chair appointed
as acting Chair.

October 2013
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ISG meeting. It is noted that Head of Internal Audit has begun an investigation
into the information presented to Audit Committee in respect of specific kitchen
scheme audits. He carries out his first interview with Assistant Director
(Operations).
Meeting attended by representatives from the four contractors with Director DPS
and Director H&R.
Director DPS reports on the evidence found of over-payment and says that she
had written to contractors: ‘...to present an opportunity to the contractors to meet
with the areas and to go through the specific schemes to provide an opportunity
to review and provide counter evidence to over-payments’.
She reports that an independent review is being carried out. She encourages
contractors ‘to meet their teams on these schemes and provide feedback’.

28 Aug 12

ISG meeting. Head of Internal Audit reports progress on the investigation.

29 Aug 12

Board meeting. Assistant Director (Operations) presents a 10 point ‘Contract
Management Improvement Plan’ for planned schemes. CE reports that ‘…work is
in hand to identify and recover over-payments associated with planned
maintenance schemes’.
The Board considers a draft response to the Minister's request to review the
culture within the organisation and how failings occurred. The draft response
notes that the Board assesses that there were failures - identified in 2009 - in the
areas of land disposal and contract management.

25 Sep 12

A meeting of all Quantity Surveyors in the five areas to discuss pricing and to
agree improvements to the process.

28 Sep 12

Senior Procurement Manager meets with Tughans and Moore MacDonald (MM).
19 kitchen schemes have been selected for audit by MM. The audit will take until
end February/early March. The audit has started, however, in the Belfast area
and the draft report for the Belfast audits will be available by 16 October

Oct 12

SIU issues a report on follow-up inspections. The report finds that in the majority
of cases recommendations have not been addressed.

10 Oct 12

Planned Maintenance meeting attended by acting Chair, Board members and
senior staff. It is agreed that MM should also consider any evidence of fraud. It is
agreed to proceed to Adjudication of a small sample of schemes.

31 Oct 12

Internal Audit final report titled ‘Review Of Governance On Reporting Possible
Over-charging On Planned Scheme Contracts – (Kitchen Replacement)’. The
report responds to the actions requested in the Minister's 4 July 2012 letter.
The report substantiates the allegations made in Head of Corporate Assurance 29
September 2011 memo.
It concludes: ‘The overall effect upon NIHE has been a failure to address a
systemic over-charge problem for nearly 18 months after it was first detected, with
a resulting potential loss of financial revenue and loss of public confidence in the
ability of NIHE to protect the public purse and ensure that contractors employed
by NIHE provide a quality service to tenants.’

October 2013
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Board meeting. Noted that new Chairman and Vice Chair have been appointed.
Director DPS reports that there is evidence of over-payment in 21 of the 25
schemes reviewed in the Belfast Area and in six of the nine schemes reviewed in
the South East Area. To-date no over-payment identified in the North East Area.
Potential over-payment in the South and West.
It is reported that the review of Scheme B identified an over-payment of around
£60,000. Fraud Unit is investigating Scheme B - no initial indications of fraud.

31 Oct 12

c end Oct 12

NIHE writes to notify PK Murphy of the over-payment and to invite them ‘..to
engage with NIHE in a cost effective and efficient manner in order to address the
question of over-payment’
Vice Chair commissions Charis Consulting to carry out an investigation.

c Nov 12

‘Initial Notification of Fraud to DFP & NIAO’ form completed by the Fraud &
Security Advisor. It reports that a review had identified potential payments to the
contractor for work on the Scheme B and that ‘The Counter Fraud Unit reviewed
the material and seized further material from the area office. This review involved
a meeting with senior counsel and a site visit to [Scheme B].'
It concludes: ‘There is insufficient evidence to prove the presence of fraud to the
level that would be accepted for further investigation...[the findings do not] provide
clear evidence that the contractor has acted dishonestly. […] It is recommended
that civil action be instigated to recover the over-payment…’

8 Nov 12

Planned Maintenance meeting. Senior Procurement Manager gives an overview
of MM findings regarding over-payment, noting: ‘The main reasons were incorrect
measurement aligned to the house type.’

15 Nov 12

DPS Management Team meeting. The minutes record ‘new training on NEC
contracts has begun’.

21 Nov 12

Planned Maintenance meeting. It is reported that there is evidence of a lower
level of over-payment ‘post tick sheet’. Reported that a quality management team
is being set up to work with the Areas to improve performance.

28 Nov 12

Board meeting. First meeting with new Chairman.
Director DPS reports that MM's assessment of the four Belfast schemes is
complete and that the legal process to recoup money from PK Murphy has begun.

Dec 12

Large scale, formally structured, project initiated to improve planned maintenance
scheme delivery.

5 Dec 12
12 Dec 12

October 2013

Audit Committee meeting. It is noted that the Counter Fraud Unit did not uncover
sufficient evidence of fraud in relation to Scheme B to refer it to the PSNI.
Board meeting. First meeting with new Vice Chair.
The report from the Audit Committee on the matter of over-charging notes
‘…there is significant evidence of over-charging...not sufficiently so to make it a
prima facie case of fraud. The opinion of the legal expert and that of Moore
MacDonald’s practice is that there is consistent poor contract management and
negligence which is a civil matter.’ Chairman requests a report from the CE.
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2013
16 Jan 13

Financial Outturns / Financial Reconciliations meeting. Meeting chaired by the
Central Cost Group Manager. Other attendees include CCG members, Project
Manager QSs and Assistant Director (Operations). Meeting purpose noted as:
‘…to gain assurance from the Areas that the issues regarding over-payments
which were highlighted, up to ten months previously, are being addressed.’

25 Jan 13

DPS Business Improvement Team established.

27 Jan 13

Last work issued under the RR/ECM framework contracts.

30 Jan 13

Board meeting. CE reports that the Finance Director is carrying out the review
requested by Chairman at the last meeting.

4 Feb 13

Planned schemes tender documentation issued. Contract due to be awarded by 4
April 2013.

5 to 11
Feb 13

‘Emergency meetings’ are held with each of the four contractors to see if they can
increase spend in view of ‘…a higher underspend than anticipated’.

27 Feb 13
end Feb 13

Board meeting. Board approves the declaration of a planned maintenance
underspend. Finance Director gives an interim report on his review.
Moore MacDonald issues a draft Supplemental Report giving a further breakdown
of its findings. It concludes: ‘It is clear there has been over-payment to the
Contractor and that significant sums have been established.’
The report notes: ‘The over-charging of £164,702.65 has been firmly established
and is independent of any extended sampling/inspection of further dwellings’. It
notes that further sampling may increase the amount.

6 Mar 13

mid Mar 13

Audit committee meeting. Director DPS gives an update on the closure of
RR/ECM schemes. She reports that 94 schemes have been closed out of 437. Of
the 64 schemes reviewed by CCG, over-payment has been identified in 42.
Adjudicator appointed.

25 Mar 13

First meeting of the project board of the ‘Planned Scheme Delivery Process,
Business Improvement Project’. The meeting approves the Project Initiation
Document and reviews/notes other project documents and progress to date.

27 Mar 13

A Notice of Intention to Refer Dispute to Adjudication is served in relation to
Abingdon Drive, Project No. 26.70.448.

October 2013
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Board meeting. Vice Chair is to chair the Audit & Risk Committee from April.
Board considers the Finance Director's final report: ‘Review of Suspected Overcharging on Planned Maintenance Contracts: Final Report
It concludes: ‘…the NEC contract arrangements were effectively put to one side
and a more relaxed arrangement which relied heavily on partnership, trust and
mutual co-operation was pursued. This approach appears to have been
developed within the Housing and Regeneration Division without referral back to
either the Board or the Chief Executive’s Business Committee. The lack of
effective checking and inspection meant that the suspected over-payments were
not identified, challenged and resolved.’
The report also concludes that critical factors included the release of a large
number of technical staff and the ‘powerful position’ of the Director H&R.
Amongst action agreed by the Board is a monthly report on progress. Chairman
notes that withholding payment to contractors should be considered.

1 May 13

First ‘DPS Business Improvement Project Newsletter’ issued

14 May 13

An impasse is reached in the lead up to Adjudication and the Adjudicator unable to reach a decision by the original deadline - resigns.

22 May 13

ISG meeting. It is recorded that the case is now closed as it has been passed to
an external investigator acting on behalf of a sub group of Board.

29 May 13

Board meeting. CE submits a paper titled ‘Addressing the Deficiencies in
Response and Planned Maintenance’. The paper identifies ‘four generic issues
that have contributed to our problems.’



Culture. The paper notes a number of ways in which the ‘wrong’ culture
contributed



Contracts. ‘From the outset there was a flawed understanding of
AEC...contracts.’ ‘...the building blocks and associated arrangements to
enable such contracts to work effectively were inadequately developed. This
allowed the contractors to take advantage of a weak control environment.’



Skills and knowledge. ‘There is evidence that some staff working in response
and planned maintenance were insufficiently trained to perform their roles and
did not fully understand what was required of them.’



Structures. ‘Certain structural issues have also contributed to our
difficulties...lack of clarity over who was responsible for managing the
maintenance contracts. Another issue was the master-servant relationship
that existed between Housing and Regeneration and Design and Property
Services’
The paper notes action taken and planned. An appendix to the report gives an
update on the legal position, noting that the Adjudicator has resigned and next
steps are being considered. Board decides to commission an external review.
11 Jun 13

CCG issues a report titled ‘Interim Review of Current Schemes – West Area’. It
says: ‘The findings of this further check is that there is a risk of over-payment as
payments are based on the PPL with only some minor adjustments…’

20 Jun 13

Chief Executive writes to all four contractors offering them the opportunity to meet
to discuss a way forward.

October 2013
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25 Jun 13

Audit Committee meeting. Charis report discussed?

26 Jun 13

Board meeting. Board agrees that the CE will ‘…proceed with negotiations with
contractors regarding admission and recovery of over-payments…’

2 Jul 13

October 2013

‘Northern Ireland Housing Executive. Report by the Comptroller and Auditor
General on the 2012-13 Accounts’.
As in the previous year, the Comptroller qualifies his audit opinion He writes: ‘I
have qualified my regularity opinion on the Housing Executive’s 2012-13 accounts
for two reasons:



Significant weaknesses continue to be identified in the Housing Executive’s
controls over work done by contractors on its response and planned
maintenance programme; and



Material levels of estimated fraud and error in housing benefit expenditure.’
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APPENDIX 2: GLOSSARY OF TERMS AND ACRONYMS
Acronym In full

Comment

AC
AEC

Audit Committee
Achieving Excellence in
Construction

APM
CAU
CDM

Area Project Manager
Corporate Assurance Unit
Construction Design &
Management
Compensation Event
Construction Employers
Federation
Counter Fraud Unit
Clerk of Works
Corporate Procurement Unit
Contract Service Provider
Comprehensive Spending
Review

Committee of the Housing Executive Board
HM Treasury initiative, launched 1999, to
improve the performance of public bodies as
construction industry clients.
NIHE job title
NIHE department

CE
CEF
CFU
CoW
CPU
CSP
CSR

CXBC
DIU
DPG
DPS
DSD
DSM
ECM

H&R
IA
ISG

October 2013

Chief Executive's Business
Committee
Divisional Inspection Unit
Development Programme
Group
Design & Property Services
Department of Social
Development
Design Services Manager
External Cyclical
Maintenance
Housing & Regeneration
Internal Audit
Investigation Strategy Group

Representative body for the construction
industry in Northern Ireland
NIHE department
NIHE department
Contractor
Term widely used for what HM Treasury calls
‘Spending Review’. Defines Government's
spending plans.
NIHE Chief Executive's weekly meeting with
senior managers
NIHE inspection unit
Department within the DPS directorate
NIHE directorate, established in 2002 as the
‘technical services’ division
NIHE sponsoring Department
Former post within DPS directorate
A programme of planned works to NIHE
properties covering repair and replacement
of external elements of the dwellings
NIHE directorate
NIHE department
Chaired by Director of Personnel &
Management Services, meets as required,
with participants as required, to decide the
handling of whistleblowing and similar
events.
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JCT

Joint Contracts Tribunal

LAP

Local Area Priorities

KPI

Key Performance Indicators

M&E
M&W
MEI
NEC3

Mechanical & Engineering
Materials & Workmanship
Multi Element Improvement
Engineering and
construction contract
Northern Ireland Audit Office
Public Accounts Committee
Project Price List
Pre-Qualification
Questionnaire
Private Sector Improvement
Service
Property Services Manager
Revenue Replacement

NIAO
PAC
PPL
PQQ
PSIS
PSM
RR

SMEs
SIU
TS
TST

October 2013

Small and medium sized
enterprises
Scheme Inspection Unit
Technical Services
Technical Services Review

Northern Ireland Housing Executive

JCT produces forms of contract for
construction. JCT was the form of contract
used by NIHE before NEC3
A programme of planned works to NIHE
properties? Double-glazing?
Agreed ways of measuring performance

NEC = New Engineering Contract. ‘Short
Form’ of contract used for ECM/RR works.

Completed by potential tenderers as part of
the procurement process
Department within the DPS directorate
NIHE job title
A programme of planned works to NIHE
properties comprising, initially, the
replacement of existing kitchen units, the
redesign and alteration of existing kitchens
and, exceptionally, the provision of a kitchen
extension - plus associated services such as
electrical and plumbing.

NIHE inspection unit
As in ‘Efficiency Review TS’
A review of the Housing Executive's
technical services staffing and structure
carried out in 2007/08
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APPENDIX 3: VALUE FOR MONEY
NIHE AVERAGE UNIT COSTS
Year

2008/9

2009/10

2010/11

2011/12

2012/13

Average
cost

£

£

£

£

£

£

Area
North East
Belfast
South East
South
West

4,835
4,001
4,451
4,621
4,014

4,411
4,191
4,532
5,034
4,422

4,471
4,018
4,657
5,248
4,271

4,402
3,358
4,592
4,803
4,401

4,441
3,155
3,577
4,661
4,450

4,422
3,257
4,085
4,732
4,426

Average all
Areas

4,384

4,518

4,533

4,311

4,057

4,184

4,550

4,282

4,416

Average
excluding
Belfast

GREAT BRITAIN BENCHMARK AVERAGE UNIT COSTS
Location
West
Midlands 1

Kitchen

Rewiring Total

£2,025

£1,528

£3,553

West
Midlands 2
£3,300

£3,300

Glasgow

£2,294

£2,294

Merseyside
North East
England

£3,450
£3,950

£950

£4,400
£3,950

Comment
Rewire costs
adjusted from
whole house
Estimated
average for
comparable
house type
Lower level
specification
Extent of
rewire
significant

Works excluded
Ceiling renewal

Additional Works
Extra rewire

Significant replaster & redecorations

Full ceiling
renewal

Includes skim coat to
ceiling

All prices exclude VAT

October 2013
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